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ANDERSON’S CASE. 


JOHN ANDERSON, before the year 1844, and from that time 
until 1853, was the slave of Moses Burton, of Howard 
county, Missouri, and lived there with his master. Prior to 
September, 1853, Burton sold Anderson to one MeDonald, 
a resident of Saline county, Missouri, on the opposite side 
of the river and about thirty-two miles distant from the estate 
of Burton, in Howard county. At this time Anderson had 
a wife, who lived with one Brown, in Howard county, about 
two miles from Burton’s. During the month of September, 
1853, and before the twenty-eighth day of that month, An- 
derson was seen several times in the vicinity of Brown’s 
residence. This, with the fact of his being at so great a 
distance from McDonald's, excited the suspicion that he had 
run away from his master: and an attempt had been made, 
but without success, to arrest him and deliver him to Me- 
Donald. 

On the 28th of September, near midday, Seneca T. P. 
Digges, who lived about six miles from Brown, while near 
his house with one of his own negroes, met Anderson, who 
inquired where Charles Givens lived, and was informed that 
Givens lived on the farm adjoining that of Digges. To in- 
quiries by Digges as to his residence and to whom he be- 
longed, Anderson replied that he belonged to McDonald; 
that he did not wish to live on the other side of the river, 
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as his wife was at Brown's, and that he was going to Givens 
to get him to buy him, so that he might be nearer his wife. 
Digges then asked him if he had a pass, and he replied that 
he had not. Digges then told him that it was suspicious ; 
that he must be a runaway; that he could not allow him to 
go without a pass, as the law of the State compelled him to 
stop him, if he had no pass; that he should come with him 
to his house and get some dinner, and that after that he 
would go with him to Givens. They were at this time near 
Digges’s house, and going quietly towards it. Anderson 
suddenly started to run away, and Digges called upon his 
negroes, four of whom were then near, to run after him, and 
told them that if they could catch him they should have the 
reward. A little son of Digges, eight years old, was with 
him. ‘This prevented his keeping up with the negroes while 
they were pursuing Anderson. As they chased him, he ran 
round in a kind of circle, and drawing a knife told them he 
would kill them, if they came near him. ‘This continued for 
some time, when Digges, having gone across the circle, and 
being at this time about a mile from his house, saw Ander- 
son not far from him, on the other side of a fence. He got 
over the fence with his son, and having a small stick in his 
hand, followed Anderson. When Digges was about six 
yards from the fence, Anderson, with the open knife in his 
hand, turned upon Digges, and ran at him. Digges struck 
at him with the stick, which got caught in some bushes and 
broke. Anderson then struck at Digges with the knife, cut 
him in the wrist, and stabbed him in the breast. Digges 
turned to run from him, caught his foot in a vine and fell. 
Anderson followed him, and while he was falling, or just as 
he had fallen, again stabbed him in the back, and ran away. 
Digges got up, walked fifteen or twenty yards, and then fell, 
being unable to go further. He remained on the ground 
for an hour or more, his son by his side, when one of the 
negroes came with a physician, and he was removed to the 
house of the physician, half a mile distant, where after lin- 
gering two or three weeks he died. As Anderson fled after 
giving the last stab, some of the negroes pursued him, but 
he escaped from them, and found his way to Upper Canada, 
where he remained until he was recognized and appre- 
hended in 1860. 

At the time of the homicide of Digges, the law of Mis- 
souri, affecting his relations to Anderson, was, in substance, 
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that any person might apprehend any negro or mulatto, 
being, or suspected of being, a runaway slave, and take him 
before a justice of the peace, who should deliver him to his 
owner; that any slave found more than twenty miles from 
his home, should be declared to be a runaway; and that 
any one apprehending a runaway should be paid the sum of 
five dollars as a reward, if taken within the State, and fifty 
dollars if taken without the State, and ten cents for every 
mile of travel, in order to carry him home to his master. 

Digges is described as being, in September, 1853, a tall 
man, six feet high, slight and spare made, and in delicate 
health, and physically unable to cope with Anderson. One 
of Digges’s negroes is said to have been about twenty yards 
distant when he was stabbed by Anderson. It does not 
appear that the others were near, or in sight, or within 
call. 

In 1860, Anderson having been discovered in Canada, 
proceedings were instituted to have him delivered up to 


justice upon requisition, under the provisions of the tenth 


article of the Ashburton Treaty, of August 1842 (8 Stat. 
at Large, 576), by which it is agreed that upon mutual re- 
quisitions, the two countries shall deliver up to justice per- 
sons who, “charged with the crime of murder, or assault 
with intent to commit murder, or piracy, or arson, or rob- 
bery, or forgery, or the utterance of forged paper, commit- 
ted within the jurisdiction of cither, shall seek an asylum, 
or be found, within the territories of the other; provided 
that this shall only be done upon such evidence of criminali- 
ty as, according to the laws of the place where the fugitive 
or person so charged shall be found, would justify his ap- 
prehension and commitment for trial, if the crime or offence 
had there been committed; and the respective judges and 
other magistrates of the two governments shall have power, 
jurisdiction, and authority, upon complaint made under oath, 
to issue a warrant for the apprehension of the fugitive or 
person so charged, that he may be brought before such 
judges or other magistrates, respectively, to the end that 
the evidence of criminality may be heard and considered ; 
and if, on such hearing, the evidence be deemed sufficient 
to sustain the charge, it shall be the duty of the examining 
judge or magistrate to certify the same to the proper exe- 
cutive authority, that a warrant may issue for the surrender 
of such fugitive.” 
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The provincial statute upon this subject (ch. 89, Consol- 
idated Statutes) provides in substance that, upon complaint 
made upon oath charging any person found within the limits 
of the province, with having committed, within the juris- 
diction of the United States, any of the crimes enumerated 
in the treaty, any judge of the superior courts, or any jus- 
tice of the peace, “may issue his warrant for the apprehen- 
sion of the person so charged, that he may be brought be- 
fore such judge, or justice of the peace, to the end that 
the evidence of criminality may be heard and considered ; 
and if, on such hearing, the evidence be deemed sufficient 
by law to sustain the charge according to the laws of this 
province, if the offence alleged had been committed herein, 
he shall certify the same, with a copy of the testimony 
taken before him to the governor, that a warrant may 
issue upon a requisition of the proper authorities of the 
United States, or of any of such States, for the surrender 
of such person, according to the treaty. And the said 
judge, or justice of the peace, shall issue his warrant for 
the commitment of the person so charged to the proper jail, 
there to remain until such surrender be made, or until such 
person be discharged according to law.” 

A complaint against Anderson was made and sworn to 
September 28, 1860, by one James A. Gunning, in the 
county of Brant, in Canada, in which it was alleged “that 
John Anderson did, on the 28th of September, 1853, wil- 
fully, deliberately, and maliciously murder one Seneca T. 
P. Digges, in the county of Howard, and State of Missouri, 
one of the United States of America.” 

It does not appear from any statement of the proceed- 
ings whether any warrant was issued upon this complaint, 
but in some way Anderson was brought before the justices 
of the peace, who heard the testimony, the substance of 
which is stated above, and they, being satisfied that the 
charge against the prisoner was sustained, made out the 
following warrant of commitment: 

“Province of Canada, county of Brant. To ail or any 
of the constables, or other peace officers of the county of 
Brant, and to the keeper of the common jail of the county 
of Brant, at Brantford, in the said county of Brant. 

“ Whereas John Anderson was this day charged before us, 
two of her Majesty’s justices of the peace in and for the 
said county of Brant, on the oath of William C. Baker, of 


















eran 





a TA Pah AAR ye ed ee 






FS CAPR AA OS Na Me Me 








Pr MEY eatin. we hb IAL OED, 






























Anderson's Case. 645 
Howard county, Missouri, and others, for that he the said 
John Anderson did in Howard county, in the State of Mis- 
souri, on the 28th day of September, 1853, wilfully and 
maliciously and feloniously stab and kill one Seneca T. P. 
Digges, of Howard county; these are therefore to com- 
mand you, the said constables or peace officers, or any of 
you, to take the said John Anderson and safely him to con- 
vey to the common jail at Brantford, aforesaid, and there 
deliver him to the keeper thereof. And I do hereby com- 
mand you, the said keeper of the said common jail, to re- 
eeive the said John Anderson into your custody in the said 
common jail, and there safely keep until he shall be deliv- 
ered by due course of law. Given under my hand and seal,” 
&e., and signed by three justices. 

The justices also certified to the governor-general, that 
the evidence was, in their opinion, suflicient to support the 
charges. We have given the warrant in full, and as it is 
printed in the opinion of the provincial court, since, because 
of its insufficiency, Anderson was subsequently discharged. 

While in jail under this warrant, a writ of habeas corpus 
was granted on the 20th of November, 1860, returnable in 
the Court of Queen’s Bench of the province, to bring up the 
body of Anderson. To this writ the sheriff made return 
that Anderson was in his custody upon a warrant, and 
set out a copy of the warrant, as we have given it above. A 
certiorart was directed to the justices of the peace who 
made the commitment, and they thereupon returned the 
evidence given before them in support of the charge against 
Anderson. Arguments were heard by the court, and on 
the 15th of December, a majority of the court, Robinson 
C. J., and Burns, J., decided that the prisoner should be 
remanded, McLean, J., dissenting ; and by a mittimus 
from that court, which was free from the objections urged 
against the precept of the magistrates, Anderson was re- 
committed to jail. 

The defects in the warrant of commitment by the justices 
of the peace, to be referred to more fully hereafter, were 
noticed by the chief justice, in delivering the opinion of the 
majority of the court, and were dismissed by him with the 
remarks: “I mention these apparent irregularities chiefly 
in the hope that it may assist in leading to a more careful 
attention to form in similar cases that may arise. No ex 
ception was taken to any defects in the warrant in the ar- 
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gument before us. Probably the learned counsel! for the 
prisoner, who argued his case with much zeal and ability, 
was well aware that it would serve no purpose in the end, 
to rest the application for his discharge upon them.” Mr. 
Justice Burns said: “The warrant of commitment is not 
perhaps strictly technical in terms, but that affords no 
ground for the discharge of the prisoner, as we have before 
us the evidence of criminality upon which the magistrates 
acted, and, therefore, we must look at that with the war- 
rant.” 

The learned chief justice also suggested a doubt that had 
occurred to him during the argument, whether it was compe- 
tent for either of the superior courts in Upper Canada, or 
for a judge of any such court, to interfere in the case of an 
offender coming clearly within the terms of the Ashburton 
Treaty, after the judge or justice, who had heard the evi- 
dence, has determined that, in his opinion, it sustains the 
charge, and has certified to that effect to the governor, and 
transmitted a copy of the testimony on which he has de- 
cided, except when an application is made under the fourth 
section of the statute in case the prisoner is not conveyed 
out of the province within two months after his committal 
to await a requisition. But the necessity of a controlling 
power in the superior courts, and the fact that in two cases 
a judge in chambers had assumed the power, quieted the 
doubt, and justified the interference. Mr. Justice Burns also 
said: “It might be a question under the construction of the 
extradition act, whether the prisoner could intervene be- 
tween the committing magistrates and the governor-general 
by a writ of habeas corpus to take the opinion of a court of 
law, upon the sufficiency of the evidence of criminality. 
That question has not been raised; and if it had, I should 
be disposed, in favor of liberty, to consider that a prisoner 
might obtain the opinion of a court upon the sufficiency of 
the evidence to charge a person with any of the offences 
mentioned in the treaty.” 

As to the means and sufficiency of the proof required to 
make out the charge against the prisoner, the chief justice 
said: “ [ think the sufficiency of the evidence of criminality 
‘to sustain the charge according to the laws of this province, 
if the offence alleged had been committed herein,’ is to be 
determined by the judge or justice upon his view of the 
transaction, as described in the testimony, taken in connec- 
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tion with the law of the foreign State where it occurred as 
regards the offence in question; and also with reference to 
the law which governs our own courts and magistrates in 
regard to the sufficiency of the evidence, that is, its suffi- 
ciency in point of legal character, and its adequacy to sup- 
port the charge of the offence against the law of the foreign 
country. 

“So far as regards the means of proof, there can be no 
doubt that it is our law which must govern, according to 
the provision in the statute. If, for instance, the law of 
Missouri should admit a confession extorted from a slave, 
by violence or threats, to be used against him on a charge 
of this kind, we must reject such evidence when produced 
here. So also if the law of Missouri should allow evidence 
of a free man not on oath to be admitted against a slave 
charged with having committed a crime against a free man, 
the judge or justice could not act upon such evidence here.” 

In regard to the proof to sustain the charge of murder, the 
chief justice says: “It is true it is not proved that the pris- 
oner, if he was attempting to escape from slavery altogether, 
or only from the immediate control of his master, was in 
either case committing any criminal offence against the law 
of Missouri; nor is it shown that the law of that State 
made it the duty of Digges to apprehend him under the cir- 
cumstances in which he was found; but Digges having, as 
it appears, authority to take him up, and carry him before a 
magistrate under the general law of the State, it cannot be 
said that he was acting illegally at the time that Anderson 
rushed upon him and repeatedly stabbed him with a deadly 
weapon. Ife was acting under a legal authority as much as 
if he had been armed with process; the fact being proved 
and not denied, that the statute law of Missouri applied 
to the prisoner under the circumstances in which he was; 
and unless Digges abused his authority by using a degree 
of violence uncalled for by the circumstances, the killing of 
him was not justifiable; nor can it be said, I think, that the 
facts of the case lead plainly to the conclusion that the acts 
of the prisoner, Anderson, should be held to be nothing 
more than manslaughter.” 

Mr. Justice Burns is more direct: “All that we are called 
upon to say is, whether the prisoner might be legally put 
upon his trial for murder, provided the homicide had oe- 
curred in Canada under the same circumstances as alleged 








648 Anderson’s Case. 


in the depositions. We have as judges only to say whether 
the evidence of criminality be suflicient according to our 
laws to put the accused upon trial for the crime of murder. 
According to the evidence, Digges had a lawful right in the 
State of Missouri to arrest the prisoner, and the prisoner 
knew it; but he resisted, and in the course of that resist- 
ance, Digges lost his life. We do not discover that Digges 
was using violence, or more force than was necessary to 
accomplish what was in that State a lawful act, and, on the 
other hand, we find the prisoner not merely resisting the 
law, but armed with a deadly weapon to aid him in that re- 
sistance. Now take the case of a person authorized by any 
of our laws to deprive another of his liberty, and homicide 
committed under the same circumstances as mentioned in 
the depositions before us; no one can doubt fora moment 
the evidence would be sufficient for a grand-jury putting the 
accused upon trial for murder. . . . However much I may 
deplore the necessity of being called on to give any opinion, 
and however much I may detest and abominate the doctrine 
that any one portion of the human race has a right to de- 
prive another portion of its liberty, and reduce ‘that class 
to a state of slavery, yet when called upon to explain and 
interpret an agreement between our own nation and another, 
and what is the legal effect of it, a duty attaches so sacred 
that private feelings ought in no manner to be allowed to 
warp the mind or pervert the judgment. And I entertain 
no manner of doubt that it is proper for the court to refuse 
to discharge the prisoner, thus leaving him to be dealt with 
iu such manner as his excellency the governor-general may 
be advised; and in doing so it must be understood, that the 
judgment of the court was invoked by the prisoner, and not 
by the government, which may find sufficient reasons, for 
aught the court has anything to do with, for not complying 
with a requisition from the States.” 

The dissenting opinion of Mr. Justice McLean, described 
in one of the papers that favored the discharge of Ander- 
son, as “a fair abolition speech,’ went to the full extent of 
declaring, that the prisoner should be discharged on 
account of fatal imperfections in the warrant of commit- 
ment, and because the facts proved did not show that, if 
the homicide had been committed in Canada, it would have 
been murder. Nor was the learned judge entirely satisfied 
that the prisoner was the person who took the life of 


Digges. 
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The action of the court, in remanding the prisoner, was 
contrary to the general feeling of the people of the 
province. Portions of the press declaimed against it, and 
expressed their indignation that “a freeman, for seven 
years domiciled on English soil, and guilty of no offence 
according to English law, should be surrendered to be 
burned alive by the slave masters of Missouri.” The 
executive of the province, and the intervention of the home 
government, were invoked to prevent the extradition of 
Anderson. Nor was the tone of the English papers 
different. Some declaimed against the decision of the 
provincial court; others thought that perhaps the court 
might be right in its judicial interpretation of the facts 
proved in the case; but, with almost entire unanimity, they 
expressed the opinion that Anderson should not be surren- 
dered. 

On the 15th January, in the Court of Queen’s Bench, in 
England, before Lord Chief Justice Cockburn, and Justices 
Crampton, Hill, and Blackburn, Mr. Edwin James, Q. C. 
(we take the report of the London Times of January 16), 
with whom were Mr. Flood and Mr. G. Allan, moved for a 
writ of Aabeas corpus, to be directed to the Governor of the 
Province of Canada, to the sheriff of Toronto, and the 
keeper of the jail there, to bring up the body of one 
John Anderson, together with the cause of his detention. 

Lord Chief Justice Cockburn asked why the name of the 
governor was introduced. 

Mr. James said the reason was because in the St. Helena 
case, to which he should have to refer, the name of the 
governor was introduced as well as that of the keeper of 
the jail. The affidavit on which the learned counsel 
moved, was made by L. A. Chamerovzow, Secretary of the 
Anti-Slavery Society. He stated that John Anderson, of 
the City of Toronto, in Her Majesty’s Province of Canada, 
a British subject, domiciled there, was, as he verily 
believed, illegally detained in the criminal jail of the 
said city there, against his will, not having been legally 
accused or charged with, or legally tried or sentenced for 
the commission of any crime, or for any offence against, or 
recognized by, the laws in force in the said province, or in 
any other part of Her Majesty’s dominions, or not being 
otherwise liable to be detained by virtue of any such laws; 
and that, unless a peremptory writ of Aabeas corpus should 
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immediately issue by this honorable court, the life of the 
said John Anderson would be exposed to the greatest and 
to immediate danger. 

The learned counsel proceeded to observe that the per- 
sons for whom he appeared would have to satisfy the court 
that they had jurisdiction to issue this writ to the Province 
of Canada; and, if he established that proposition, their 
lordships would have no doubt that, under the pressing 
circumstances, the writ ought to issue. The proposition 
for which he would contend was, that the crown had power 
to issue the writ of habeas corpus into any part of Her 
Majesty's possessions. Canada was a part of the posses- 
sions of the British Crown, and, in the language which had 
been adopted in these cases, Her Majesty had a right to 
have an account of the imprisonment of all her subjects in 
all her dominions. He contended that the court had as 
much right to issue this prerogative writ into Canada, as a 
possession of the British Crown, as into the Isle of Wight 
or Yorkshire. These writs had gone to Calais, when a 
possession of the British Crown, and also to Ireland, and 
he should contend that Canada stood in precisely the same 
position as a possession of the British Crown. Canada, 
which was a part of the Continent of America, was 
colonized in the reign of James I., and the first charter 
was granted in the 13th of James I. At that time (and the 
expression was material), the whole of that portion of 
America was called “ The Plantations,’ and the Board of 
Trade was called the “ Board of Trade and Plantations.” 
Canada belonged to the British Crown till the year 1633, 
when it was ceded to France till the year 1759, when it 
was retaken, and again ceded to the British Crown. The 
statute the 14th George IIL, cap. 83, treated Canada as a 
colony in the possession of England. 

Lord Chief Justice Cockburn said that, in the lower 
Province of Canada, the French law prevailed; but Toronto 
was an English city in Upper Canada. 

Mr. Justice Hill said the 8th section of the statute the 
14th of George III. reserved civil matters for the old law; 
but, by the 11th section, the criminal law of England pre- 
vailed throughout the whole of Canada. 

Mr. James read an extract from the opinion of the court 
in the case of the Canadian prisoners, 9 A. & E. 782, in 
which Lord Denman said: “Upper Canada is neither a 
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foreign State, nor a colony with any peculiar customs. 
Here are no ‘mala prohibita’ by virtue of arbitrary enact- 
ments; the relation of master and slave is not recognized 
as legal; but acts of parliament have declared that the law 
of England, and none other, shall there prevail.’ 

The learned counsel contended that it was matter of 
right and clear law that, as soon as a country became a 
portion of Her Majesty’s dominions, more especially if, like 
Canada, it became so by conquest or cession, that the writ 
of habeas corpus issued into it, upon the ground that Her 
Majesty had a right to know what had become of every one 
of her subjects. No instance could be found of the writ 
going into Canada, and therefore it was necessary to rely 
upon the argument, by way of analogy, which empowered 
the court to issue the writ. That the writ lies and runs 
into every part of Her Majesty’s dominions was laid down 
in Bacon’s Abridgment, tit. Habeas Corpus, B. 2. So, 
also, in Cowle’s case, 2 Burr. R. 834, 855, spoken of as the 
Berwick case, Lord Mansfield said: “ Writs not ministeri- 
ally directed (sometimes called prerogative writs, because 
they are supposed to issue on the part of the king), such as 
writs of mandamus, prohibition, habeas corpus, certiorari, are 
restricted by no clause in the constitution given to Berwick ; 
upon a proper case, they may issue to every dominion of 
the Crown of England. There is no doubt of the power of 
this court where the place is under the subjection of the 
Crown of England; the only question is as to the propriety. 
To foreign dominions which belong to a prince who suc- 
ceeds to the throne of England, this court has no power to 
send any writ of any kind. We cannot send a habeas corpus 
to Scotland, or to the Electorate; but to Ireland, the Isle 
of Man, The Plantations, and (as since the loss of the 
Duchy of Normandy they have been considered as annexed 
to the crown, in some respects) to Guernsey and Jersey, 
we may; and formerly it lay to Calais; which was a con- 
quest, and yielded to the Crown of England by the treaty 
of Bretigny.” 

Mr. James produced copies of the writs which had been 
issued to Calais in 1387 and in 1389, and said they could 
be seen in Rymer’s Foedera, page 15. He relied greatly 
upon the authority of Lord Mansfield in Cowle’s case ; and 
also referred to Vattel, Law of Nations, B. 1, ch. 18, p. 
210; Grotius de Jure, B. et P. B. 2, ch. 9; 2 Peere Wil- 
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liams, 74; Campbell v. Hall, Cowper, 204, and Regina v. 
Crawford, 13 Q. B. 613, which was an application for a writ 
of habeas corpus ad subjiciendum to the Isle of Man. 

Lord Chief Justice Cockburn said that, in the Berwick 
case, Berwick was not subject to the law of Scotland, and 
therefore there was no superior court which could send a 
habeus corpus to prevent an illegal imprisonment, unless this 
court took upon itself jurisdiction. But was that the case 
in Canada ? 

Mr. James said he did not dispute that Canada had both 
legislative and criminal jurisdiction; but the argument was 
that the courts in England had a concurrent jurisdiction 
with the courts in Canada. The present was not the case 
of a man who had been tried in Canada, or who was under 
the sentence of a court which had the power to sentence 
him, for the affidavit showed that he had never been tried, 
and he coutended the existence of a local judicature did not 
abridge the prerogative rights of the Crown of England, and 
their lordships represented the Crown of England. In the 
case of the Isle of Man, there were local courts which had 
the power to issue writs of habeas corpus, and also in the St. 
Helena case, Ex parte Lees, Ellis, Blackburn, and Ellis, 828. 
In this latter case, a writ of habeas corpus had been very 
recently granted, aud a writ of error had been issued. 

Mr. Justice Compton said he had issued the writ as 
ancillary to the writ of error. 

Mr. James said that if this court refused a writ of habeas 
corpus the party had a right to go in succession to each of 
the superior courts, and he thought it was a strong argu- 
ment to show that this court had a concurrent jurisdiction 
with the Canadian courts. 

Lord Chief Justice Cockburn said the question was 
whether it was within this court’s jurisdiction, or whether 
the power of granting the writ was not vested by the 
crown in another jurisdiction. 

Mr. James contended that the mere establishment of 
such a jurisdiction in a local court could not limit the 
rights of the crown without the authority of an act of 
parliament. 

Lord Chief Justice Cockburn said that by the conquest 
or cession of Canada the law of England attached, and this 
court had the power to issue writs of habeas corpus into 
that country, unless the crown had either expressly, or by 
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implication, taken away that power. The question was, 
whether by the establishment of a local judicature, and 
committing to it the duty of protecting the subjects by 
issuing writs of habeas corpus, the crown had not, by impli- 
cation, taken away the jurisdiction of this court. 

Mr. James urged that it was a common-law right of the 
subject to go to every tribunal for this writ, and, a fortiort, 
the courts in this country would have a concurrent jurisdic- 
tion with the colonial courts, unless it was taken away by 
an act of parliament. 

Lord Chief Justice Cockburn asked whether the right to 
go to every one of the courts had not arisen from the 
Habeas Corpus Act? 

Mr. James contended it was by the common law, and all 
this court was asked to do was not to interfere with any 
judgment, but to grant a habeas corpus to liberate a man 
who was in illegal custody. He was not in custody under 
the commitment of any local court which had the power to 
try him; there was no judgment to set aside; but it was 
shown to the court that he was detained for no crime 
cognizable by the law of England. The learned counsel 
then referred to Carus Wilson's case, TQ. B. 984, in which 
the writ had issued into the Isle of Jersey; and then pro 
ceeded to argue that the case might arise when the courts 
in Canada might be unable to discharge their duties, as a 
reason why this court should still retain the power of 
granting these writs. 

Lord Chief Justice Cockburn inquired, supposing the 
writ should go, what means had the court of enforcing it? 

Mr. James said the court could enforce the writ by 
attachment, but it could not be assumed that the Queen’s 
writ would not be obeyed. The court could send its own 
officer to execute the writ. An application had been made 
to the local court for a writ of Aabeas corpus, and refused; 
and it was now shown to this court that John Anderson, a 
British subject, was illegally detained in prison, having 
been guilty of no crime cognizable by the law of England. 
There were precedents for this application, and he confi- 
dently submitted that the mere fact that there were other 
courts which had a concurrent jurisdiction would not 
deprive the applicant of that protection for which he now 
prayed the court. 
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The learned counsel then handed in the affidavit upon 
which he moved. 

Their lordships retired to consider, and after a short 
absence returned, when Lord Chief Justice Cockburn said: 
“ We have considered this matter, and the result of our 
anxious deliberations is, that we are of opinion that the 
writ ought to issue. We are, at the same time, sensible of 
the inconveniences that may result from the exercise of 
such a jurisdiction. We are quite sensible that it may be 
said to be inconsistent with that high degree of colonial 
independence, both in legislation and judicature, which has 
been carried into effect in modern times. At the same 
time, in establishing local legislation and judicial authority, 
the legislature of this country has not gone so far as to 
abrogate the jurisdiction which the courts in Westminster 
Hall might properly exercise in issuing writs of habeas 
corpus to any parts of Her Majesty’s dominions. We find 
\ that exercise of jurisdiction in these courts asserted in the 

| earliest times, and exercised down to the most recent. We 
‘ have it on the authority of the most eminent judges,— Lord 
Coke, Lord Mansfield, Mr. Justice Blackstone, and Bacon’s 
Abridgment,— that these writs of habeas corpus have been 
issued, and are to be issued, into all the dominions of the 
Crown of England when it is suggested to this court that 
one of the Queen’s subjects is illegally imprisoned. Not 
only have we these authoritative dicta of the most eminent 
judges and assertions of text-writers, but we have the 
practical exercise of this prerogative from the earliest 
period down to modern times. The most remarkable cases 
are those where the writ was issued to the Island of 
Jersey, to the Isle of Man, and to St. Helena, and all these 
in very modern times. When we find that upon these 
authorities the power has been not only asserted but 
carried into effect as a matter of practice, even where a 
local legislature and judicature were established, nothing 
short of a legislative enactment, expressly depriving us of 
this jurisdiction, ought to prevent our carrying it into 
effect when called upon to do so for the protection of per- 
sonal liberty. It may be that the legislature has thought 
proper to leave this concurrent jurisdiction in our courts, 
even where local jurisdictions were established, to be exer- 
cised in the same way as it is exercised by the different 
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courts of this country. Wecan only act on the authorities, 
and we feel that we should not be doing our duty, under 
the authority of the precedents to which our attention has 
been called, if we did not issue the writ.” 

The writ was accordingly granted. The report says 
that “at the conclusion of the judgment there was a very 
general but suppressed expression of applause.” 

The discussion in the Queen's Bench, and the granting of 
the writ of habeas corpus, were largely commented upon by 
the English newspapers. It was hoped that it would be 
decided by the English courts upon larger and broader 
grounds, and upon wider views of the Extradition Treaty, 
than the provincial court had taken, and it was thought 
that a question involving the construction of a treaty was 
less suited for the judicature of a dependency than for the 
decision of the bighest court of the mother State. Some of 
the collateral issues likely to grow out of the case are thus 
referred to by The Times: “It may excite surprise when 
we consider the ample powers of self government possessed 
by Canada, her separate legislature, her responsible minis- 
ters, her distinct finances, and her complete judicial system, 
to find the Court of Queen’s Bench assuming to act directly 
on the rights of persons within her territories, just as if 
Toronto were situated on Windermere instead of Lake 
Ontario. We are familiar with the appellate jurisdiction of 
the Judicial Committee of the Privy Council, reversing, 
altering, or affirming the decisions of colonial courts. But 
a direct interposition of an English court in the adminis- 
tration of justice in the colonies, is, in our time at least, a 
novelty, and a novelty to justify the introduction of which 
very grave reasons are required. Possibly, on a very 
careful consideration of the case, these reasons may not be 
found to be wanting. . . . At the same time, we do 
not seek to conceal from ourselves the vast importance of 
the impending issue. If the decision be in favor of the 
negro, we cannot help seeing that at a very critical moment 
a most weighty and damaging censure will have been passed 
by the very highest authority on the laws and practices of 
the United States, —a censure not likely soon to be for- 
gotten or forgiven, since it must be founded on the assump- 
tion that their laws cannot be enforced, because they are 
contrary to the very first principles of natural justice. If, 
on the other hand, the decision should be against the negro, 
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we cannot regard without apprehension the excitement of 
feeling in this country which may for years to come poison 
our relations with one half of the United States.” 

In due time, information that the writ had been granted 
by the Queen’s Bench, and the writ itself, reached Canada. 
An intense feeling was displayed, and a most decided oppo- 
sition to the execution of the writ was expressed. It was 
said: “ Undoubtedly, the Queen’s writ will issue to all parts 
of Her Majesty’s dominions, but the Queen’s writ in Canada 
is that which issues out of her courts here. A writ out of 
any other court ceases to be the Queen’s writ when it 
comes here, and is a forgery, or a mere literary curiosity, 
because not invested with the forms which our laws or our 
officers can recognize as giving it authority. It would be 
as if Her Majesty were to undertake to make appointments 
to office, and otherwise administer the affairs of this 
province, upon the advice of her British advisers, without 
consultation with her servants in this colony. It may be 
quite true that no positive legislation has taken away the 
jurisdiction of English courts, but Lord Chief Justice 
Cockburn admits that it may be taken away by implication ; 
and surely the granting of the general powers of self- 
government to Canada, and the creation of courts to try all 
such cases here, does, by sufficiently manifest implication, 
take away their jurisdiction. It seems to us an outrage 
upon common sense little less than monstrous to hold 
otherwise. And the special Imperial Statute, confirmatory 
of the Ashburton Treaty, is almost explicit on the subject, 
for it gives the colonial legislatures the right to legislate 
for themselves in the premises, and so supersedes the 
imperial legislation.” 

It was for a time thought that there was no person 
named in the writ who could execute it, because the gov- 
ernor general could not, not being a sheriff or officer of the 
Queen’s Bench, and there was no such officer as the 
sheriff of Toronto, and Anderson was not in the custody 
of the keeper of the Toronto jail. But a closer inspec- 
tion of the writ disclosed that it was addressed to all 
sheriffs and all keepers of jails within the province, so that 
this escape from its execution was cut off. 

Another method was at length resorted to, and with 
success. While the English writ was in the province, 
one of the judges of the Court of Common Pleas of the 
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province, issued a new writ of habeas corpus, directed to 
the Sheriff of the county of Brant, and returnable before 
that court. The officer in his return set out the warrant 
of commitment heretofore given in full, and also the pre- 
cept of commitment of the Queen’s Bench, which was 
admitted to be in due form, as the causes of his deten- 
tion of Anderson. Full arguments were heard, and on 
the 16th February, the court (Draper, C. J. and Richards 
and Hagarty, J. J.) decided that the sheriff's return to 
the writ showed no sufficient cause for the detention of 
Anderson, and therefore ordered his discharge. 

The decision of the court was founded upon the 
grounds: Ist. that the commitment by the Queen's Bench, 
although in due form, was invalid, as being beyond 
the authority of that court; and 2d. that tne warrant 
of the commitment by the magistrates was fatally defee- 
tive, not being issued in conformity with the statute, 
because, Ist. it does not contain a charge of murder, 
but merely of felonious homicide; and the treaty and 
the statute do not authorize a surrender, and conse- 
quently not a committal for the purpose of surrender 
for any homicide not expressed to be murder. 2d. Because 
the commitment is not expressed to be for the purpose of 
surrender, but only until the prisoner shall be discharged 
by due course of law; while the statute requires that it 
should be expressed to be for both purposes. 

The court expressed no opinion upon the merits of the 
case. They placed especial reliance in their decision, as to 
the insufficiency of the warrant, upon Ex parte Besset, 6 Q. 
B. 481. 

Thus, for the present, the case ends. Anderson is at 
large, liable to be rearrested. The highest court in Canada 
has decided that, upon the proof before them, there was 
such evidence of “criminality” on his part as brought him 
within the provisions of the treaty, and made it their 
duty to remand him for extradition. It remains to be 
seen whether, in the face of the public sentiment of the 
province and of the mother country, an attempt will be 
made to rearrest Anderson; and whether, if rearrested, 
there will be again a similar evasion of the great ques- 
tions at issue. 
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RECENT AMERICAN DECISIONS. 
District Court of the United States. District of Massa- 
chusetts. 


In Admiralty. February, 1861. 


THE STEAMER MAY QUEEN. 
McKay, ET AL. CLAIMANTS. 

The mate and engineer of an enrolled steamer, employed in towing ves- 
sels in and about the harbor of Boston, have a maritime lien upon the 
steamer tor their wages. 

Such lien extends to the boiler, notwithstanding the claim of the makers, 
who put it into the steamer under an agreement that it should continue 
their a until paid for, with a right to remove it should any in- 
stalment be overdue, and instalments are unpaid and overdue. 

The lien of the seamen is not impaired by knowledge of such agree- 
ment. 

The libellants, the engineer, and mate of a tow-boat sue 
for wages, and several parties come in as claimants for 
certain portions of the steamer and for the proceeds, as 
mortgagees. Benjamin F. Rogers comes in by petition, 
claiming to hold a mortgage, and to be paid the same out 
of the proceeds. McKay & Alders also come in, alleg- 
ing that they put a boiler into the steamer, which they still 
own by virtue of an agreement in writing, of the effect 
stated in the opinion of the court, on record at the Custom 
House, where the steamer is enrolled; that this agreement 
was made with Walter #. Dodge, the master and owner, 
and was known to the libellants; that the boiler is still 
their property, and not liable to this process. 

The other facts sufficiently appear in the opinion of the 
court. 

SpraGuE, J.— Two questions have been raised, first, 
whether this service was in its character maritime, and, 
second, whether if the libellants have a lien upon the ves- 
sel, it attaches also to the boiler, notwithstanding the 
claim of McKay & Alders. 

As to the first, this steamer is about eighty tons burthen, 
and duly enrolled as an American vessel, was built at Phila- 
delphia, was subsequently found at Bucksport, Maine, and 
afterwards in Boston. Her employment during the time 
the libellants were on board, was that of a steam-tug, tow- 
iug vessels in and near the harbor of Boston, generally 
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within, but sometimes going beyond the light, upon the 
high seas. The whole employment was upon tide-waters. 
No part, not even loading or unloading of a cargo, was 
upon land. 

It certainly is not necessary that the service should have 
been upon the high seas in order to be maritime. That 
idea is indeed thrown out in The Farmer, Gilpin, 524; but 
the same judge decided in Smith v. The Pekin, Gilpin, 203, 
that a voyage between two ports in the Delaware River was 
maritime, and there are several similar decisions. It is 
urged that the libellants lived on shore, but prior to the 
18th of October, Taylor, the mate, lived wholly on board 
the vessel, and Douglas, the engineer, took his meals on 
board, but slept on shore, except when his services were 
required at night, which was not often. After the 18th of 
October both lived on shore, except dining on board. If it 
were doubtful from the other evidence, whether the em- 
ployment of the libellants was on land or on the sea, the 
circumstance of their living on shore might be material, 
but the other evidence is not equivocal, and the living on 
shore is by no means a decisive criterion. Pilotage, for 
example, is a maritime service, and yet the pilot not in- 
frequently lives on shore. He may pilot vessels only out- 
ward bound, going on board and returning the same day, 
eating and sleeping in his own house, and follow this em- 
ployment from day to day, or only occasionally, and yet 
each act of pilotage would be a maritime service. Hobart 
v. Drogan, 10 Peters, 120. Indeed, such is the rapidity 
with which passages are now made, that a steamer may run 
by daylight on the high seas, from State to State, and yet 
the officers may sleep and take their meals on shore. In 
Gurney v. Crockett, Abbott's Rep. 490, Betts, J., decided 
that merely moving a vessel from one anchorage to another, 
in the harbor of New York, was a maritime service. 

The present case comes within the principles laid down 
in The Canton, 21 Law Reporter, 473. 

One of the libellants was the mate, and the other the 
engineer of this steamer. Some question has been made 
as to the latter having the lien of a seaman. But engi- 
neers are as essential to the navigation of a steamer as 
mariners, who manage the sails, are to the navigation of a 
sailing vessel; both control the motive power, and are 
equally entitled to the rights of seamen. 
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[am of opinion that both the libellants have a lien upon 
this vessel for the amount of their wages. 

Does this lien attach to the boiler, notwithstanding the 
claim of McKay & Alders? They were the makers of 
the boiler, and put it into this steamer under an agreement 
with Dodge, her owner, that it should remain their property 
until fully paid for, and that if any instalment of the pur- 
chase money should be overdue, they should have a right to 
remove it. It has not been paid for, and instalments are 
overdue, and they now claim to remove it. As between 
them and Dodge, they have a right to do so, and it is con- 
tended that they have the same right against the libellants, 
at least as to that part of their wages which was earned 
after they had knowledge of the claim of MeKay & 
Alders. This boiler was in the steamer, fastened in the 
usual manner to her timbers, and united with her machinery, 
and constituted the sole motive power, at the time these 
libellants entered upon their service. There is no color 
for saying that they had any knowledge of the claim of 
McKay «& Alders prior to the 11th of November, and even 
then there was no notice by McKay & Alders that they 
should hold the boiler as against the seamen, nor is there 
any evidence of an agreement, either express or implied, by 
the libellants to waive their lien or relieve the boiler there- 
from; the most that can be said is that they had informa- 
tion which might put them upon inquiry as to the agreement 
under which the boiler was put into the boat by its makers. 
But if they had made such inquiry, and had obtained actual 
knowledge of the agreement between McKay & Alders, on 
the one part, and Dodge on the other, it would not have 
impaired their security. When the makers of the boiler 
put it into, and made it a part of this steamer, essential to 
her navigation, and left her under the exclusive control of 
her owner, they subjected that part of the steamer, in com- 
mon with all other parts to the lien of all seamen whom 
the owner might employ in her navigation. If McKay & 
Alders had owned the whole vessel, and had made precisely 
the same agreement in regard to her, and let her go into 
the possession and control of Dodge, there is no doubt that 
seamen employed by him would have security upon the 
vessel. So if they had owned an undivided portion. And 
it can make no difference that the part of the vessel which 
they owned was physically separable, otherwise the sails of 
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a vessel might be withdrawn from a seaman’s lien by the 
sailmaker who furnished them, the rigging by the rigger, 
spars by the sparmaker, the rudder by the carpenter, and 
so of every separable portion, until nothing might be left 
for the security of the mariners, but a condemned and 
worthless hulk. And with equal reason that also might be 
withdrawn by any person who had furnished it, upon con- 
dition of retaining the ownership until paid for. Seamen 
are not bound to inquire into the ownership of a vessel, on 
board of which they serve, and if they know the general 
owners, in whole or in part, and know also that those 
with whom they contract have only a special ownership 
and control for the time being, it does not impair their lien 
upon the whole vessel. 

The mortgagees do not interpose any claim as against 
these libellants. 

Decree for wages and costs. 

Robert D. Smith, for the libellants. 

Charles Theo. Russell and Charles Houghton, for McKay. 

H. M. Muzzey, for the first mortgagee. 
T. S. Harlow, for the second mortgagee. 


Supreme Judicial Court for the Commonwealth of Massachusetts. 
January Term, 1860. 


ANDREW SppPinG, ET AL. v. THomas H. HASKELL, eT AL. 


By the common law, owners of vessels are responsible to other persons for 
injuries to their property, resulting from the tortious acts of the master 
or mariners, to the full extent of the damage thereby occasioned. 

The act of congress of 1851, ch. 43, 9 Sts. at Large, 635, does not vary 
this liability of ship-owners, except as to the amount of compensation 
which may be recovered of them. 

Part-owners are under the same joint responsibility as at the common law. 

The ship and freight are to be estimated at their value immediately before 
the tortious act committed. 

In the assessment of damages, no deduction will be made from the value 
of the ship on account of a pre-existing incumbrance upon it. 


The facts in this case are sufficietitly set forth in the 
opinion of the court, which was delivered by 

Merrick, J. This action is brought to recover of the 
defendants, as several part-owners of the brig Boston, com- 
pensation for a cargo of lumber shipped on board of it at 
Portland, bound thence on a voyage to Buenos Ayres. 
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It appears from the report of the judge who presided at 
the trial, that the defendants purchased the brig in August, 
1856, for $3,400; that they paid one half of that sum in 
money, and gave their notes for the other half, payable in 
six months, secured by a mortgage on the vessel, which 
remained in force at the time of its loss; that the lumber 
for which compensation is demanded was duly shipped 
under a bill of Jading, and that the vessel proceeded upon 
the proposed voyage. The master of the brig, on its pas- 
sage to its port of destination, put in at Barbadoes, and 
there unlawfully sold the lumber and appropriated its pro- 
ceeds to his own use. He subsequently abandoned the 
vessel at Grand Cayman, leaving it in the charge of the 
mate, who set sail intending to go thence to Mobile, but 
was compelled by stress of weather to put into the port of 
Galveston. At that place, Capt. Dexter, a new master, not 
employed by the owners, took possession of the brig, loaded 
it with a cargo of cotton and hides, and sailed for New 
York. On its passage to that port the vessel was wrecked 
on the coast of Cuba, and there totally lost. 

On the trial, the plaintiffs contended that the unlawful 
sale of the lumber at Barbadoes by the master was made 
with the privity of the owners or of some one of them, and 
evidence was produced for the purpose of proving that fact. 
But under instructions upon this point, not objected to by 
either party,a verdict was returned for the defendants. This 
question having been thus properly passed upon by the 
jury, the verdict in relation to it is obnoxious to no objec- 
tion, and must be considered as conclusively establishing 
the fact that the sale of the lumber by the master was 
made without the knowledge or consent of either of the 
defendants. 

The defendants asserted at the trial, as one ground of 
defence, that the vessel was chartered for the voyage, and 
manned, victualled, and navigated by the master; and con- 
sequently that they, as the general owners of it, were not 
responsible for his misconduct or any of his tortious acts 
committed during its prosecution. It clearly appears from 
the report that this question was not considered by the 
jury, and that no verdict has been rendered in relation to 
it. It remains therefore to be inquired into and determined 
hereafter. 

The defendants further insist that, even upon the as- 
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sumption that the vessel was not chartered, this action can- 
not be maintained against them: first, because they are not 
jointly liable for any injurious consequences resulting from 
the alleged barratrous acts of the master, but that the 
liability of each of them is only several, according to his 
individual interest in the vessel and freight; and secondly, 
because, whatever their liability originally was, they were 
wholly absolved and discharged from it by the total loss 
and destruction of the vessel on the coast of Cuba. These, 
they contend, are rights secured to them under and by force 
of the provisions of the act of congress entitled “ An act 
to limit the liability of ship-owners, and for other pur- 
poses.” U.S. St. 1851, ch. 43,9 Sts. at Large, 635. 

By the common law, which prevailed in this country pre- 
viously to the enactment of any statute upon the subject, 
owners of ships are responsible to other persons for in- 
juries to their property resulting from the tortious acts of 
the master or wariners, to the full extent of the damage 
thereby occasioned. This liability is founded upon the 
principles of the law of agency. The rule which makes 
the principal responsible for the wrongful acts of the agent 
includes the master and crew of a vessel sailiug under the 
authority and direction of the owner; and the relation of 
master and servant is sufficient to determine when it exists, 
and to measure its extent. Maude and Pollock on Shipping, 
30, 75, 304; 3 Kent Com. 217; 1 Parsons Mar. Law, 
391; Stinson v. Wyman, Daveis, 175. When the liability is 
once established, each owner is liable im solido for the whole 
amount of the debt or damage to be paid, without reference 
to the proportion of his interest, or to any stipulation be- 
tween himself and the other owners. The persons en- 
gaged in the navigation of the vessel are the agents and 
servants of all the owners, who are therefore all jointly 
liable for the acts of those whom they thus employ. Maude 
and Pollock, 39; 1 Parsons Mar. Law, 94, 391. 

The act of congress provides that in all the various 
instances enumerated in it, “the liability of the owner 
or owners of any ship or vessel” shall in no case exceed 
the amount or value of the interest of such owner or owners 
“respectively in the ship or vessel, and her freight then 
pending. (§3.) It is very apparent from all its provisions 
that in the enactment of the statute the rules and _princi- 
ples of the common law, by which the owner and part-own- 
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ers jointly are held responsible for the damage caused by 
the tortious act of the master and crew to its utmost 
extent, were clearly understood and recognized by the legis. 
lature. A liability so indefinite and extreme, and which 
might prove to be so ruinous in its consequences, was un- 
doubtedly regarded either as unjust in itself, or, upon 
grounds of public policy in relation to the unfavorable in- 
fluence it would be likely to exert upon trade and naviga- 
tion, so unreasonable, that it ought to be reduced, modified, 
and accurately defined. And this appears to be the sole 
change intended to be made in the existing law. 

The statute does not, in the terms in which it is expressed, 
propose to alter or vary the rights or relations of ship- 
owners as between themselves, nor as between them and any 
other person who shall have suffered damage in consequence 
of the unjustifiable acts of their servants or agents, except 
in reference to the amount of compensation which may be 
recovered of them. To the accomplishment of this object 
its provisions are direct and explicit. The liability is not 
to exceed the value of the owner’s interest in the ship and 
pending freight. Accordingly, i in fixing a limit to the lia- 
bility of the “ owner or owners,” it substantially provides 
that if there be but one owner, it is the value of his in- 
terest; but if there be several owners, it is the value of 
their interest, which is to be the measure of compensation 
to be recovered for the damage occasioned by the negli- 
gence or tortious misconduct of those whom they have em- 
ployed or authorized to act on their account and in their 
service. 

That the statute was not intended to deprive those, 
who should suffer loss or injury, of the right to avail 
themselves of the joint responsibility of the several part- 
owners, is apparent not only from the absence of any apt 
words to that effect, but seems to result as a direct, if not 
necessary, implication from the provision in another part of 
it, that if the whole value of the ship and its freight for 
the voyage shall be insufficient to make full compensation 
to all the several persons whose property has been em- 
bezzled, lost, or destroyed, they are to receive payment in 
proportion to their respective losses. And for this purpose 
they, or any of them, or any other several owners of the 
ship, “ may take appropriate proceedings in any court for 
the purpose of apportioning the sum, for which the owner 
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or owners of the ship or vessel may be liable, among the 
parties entitled thereto.” § 4. 

Now it will be observed that this apportionment is not 
to be made among the part-owners of the ship as to the 
amount which they are severally bound and required to 
pay, but only among the claimants for compensation, in 
order that it may be shown what each of them is individually 
entitled to recover against either the owner or the owners of 
the ship; and whatever sum the apportionment thus made 
shall show that they are severally entitled to have, they 
may recover against all who are liable for it; thus plainly 
indicating that if there be several part-owners of the ship, 
they are to remain under the same joint responsibility to 
which they were before subjected by the common law. 

The defendants being found to be thus jointly liable, the 
question arises, at what time the value of their interest in 
the ship and freight is to be estimated. We think there 
can be no doubt that the proper auswer to this inquiry is 
that the value of the ship and freight is to be taken upon 
an estimation to be made of the condition of each at the 
time when the lumber was unlawfully disposed of by the 
master at Barbadoes. ‘This is apparent from several con- 
siderations. The statute provides for a substantial, though 
a limited remedy in behalf of freighters and other persons, 
to whom property duly shipped belongs, against the owner 
or owners of the ship; and in declaring that it shall extend 
in amount, not only to the value of his interest in the ship, 
but also to that of the “pending freight,’ the time when 
the estimation of the value is to be made seems to be 
clearly indicated. It is the “pending freight” which is to 
be estimated; not that which may be earned upon the 
completion of the voyage, but that which remains undecided 
when the circumstance or incident occurs which gives to 
the injured party a cause of action. This, therefore, would 
seem to designate the time with precision and exactness. 

That this must be the time resuits also from consideration 
of the rights of the parties. As soon as a trespass is com- 
mitted, an action may be commenced for the recovery of 
compensation for the damage caused by it. Although in 
the case of collision of vessels at sea, the resort of the in- 
jured party to legal redress is commonly postponed, in con- 
sequence of a want of knowledge of the fact, until the 
arrival of the offending ship, yet it is not necessarily so. 


VOL. XXIII. NO. XI. 72 











666 Supreme Judicial Court of Massachusetts. 


As soon as he becomes advised of the occurrence and of 
the injury resulting from it, he may avail himself of the 
remedy afforded him by law, and institute legal proceedings 
without delay. If there be an unlawful conversion of per- 
sonal property, an action may be immediately instituted, 
and this without any demand upon the wrong doer. These 
rights rest on familiar principles. It follows as a neces- 
sary consequence that if a right of action has already ac- 
erued, and nothing remains in determining the rights of the 
parties but to ascertain, in an action therefor immediately 
commenced, the amount of damages to be recovered, and 
the law has restricted this to a certain defined extent, it 
must necessarily be determined by considering the condition 
of things as they existed at that particular time. No other 
moment could with equal propriety and justice be resorted 
to for that purpose. As soon as the injury is inflicted, 
the injured party becomes at once entitled to redress; and 
the limitation of the amount of damages which the law 
allows him to recover should be sought for in the then 
actual value and condition of the ship and pending freight. 

This conclusion is in conformity with the rule which, under 
statutes containing similar provisions, has long prevailed, 
and been established by repeated decisions in England. 
“With respect tu ships it is admitted,” said Gifford, C. J., 
“that since the case of Wilson y. Dickson, the value of that 
must be taken at the time of the loss.” And it was held 
that that also was the time for estimating the value of the 
prospective freight. Cannan v. Meaburn, 1 Bing. 465; Wil- 
son V. Dickson, 2 B. & A. 2. The same rule has been 
repeatedly recognized as correct, and has been constantly 
adhered to. These cases are in relation to the loss 
of goods. The same rule has been applied to injuries 
by collision. The Mary Caroline, 3 W. Rob. 101, and 
6 Notes of Cases, 536; Brown vy. Wilkinson, 15 M. & 
W. 39. In the last-named case, Parke, B. suggested that 
it might have been more correct originally to have de- 
termined that the estimate of the value of the ship should 
be made at the time of the commencement of the voyage. 
But he acquiesced in the course of decisions which had pre- 
viously prevailed, and notwithstanding the doubt rather 
intimated than asserted by him, we think the decision 
stands upon sound principles, and was fairly warranted 
upon a true interpretation of the statutes upon which it was 
made. 1 Parsons Mar. Law, 396. 
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Nor is this rule in relation to the mode of ascertaining 
the amount of damages to be recovered against the owners 
of a ship in a personal action against them on account of 
the spoliation, loss, or destruction of goods or property 
lawfully shipped or put on board by the master, crew, or 
passengers, affected or varied by the provision of § 4, 
that “it shall be deemed a sufficient compliance with the 
requirements of this act on the part of the owner or own- 
ers if they shall transfer his or their interest in such vessel 
and freight, for the benefit of the claimants, to a trustee to 
be appointed by any court of competent jurisdiction, to act 
as such trustee for the person or persons who may prove 
to be legally entitled thereto, from and after which transfer 
all claims against the owner or owners shall cease.” This 
provision, like the other parts of the statute, is predicated 
upon the assumption of the personal liability of the owners, 
and is intended for their relief. It is left optional with 
them, when a suit is prosecuted against them individually, to 
determine whether they will avail themselves of it. It is 
not compulsory upon them; but they may choose for them- 
selves between abiding the event of the suit and the alter- 
native of a transfer of their interest in the ship and freight. 
If they decline to make the transfer, the damages must be 
assessed to the full amount of the injury sustained, not ex- 
ceeding however, in any event, the value of the ship and 
pending freight. And upon this question it can make no 
difference whether they will not, or cannot, for any reason 
make the transfer requisite to their release and discharge 
from all further proceedings. The release is upon an ex- 
press condition, and it cannot be obtained unless this con- 
dition is complied with. If the vessel has ceased to exist, 
neither the vessel nor the interest of the former owners of 
it, can be the subject of transfer and assignment; and there- 
fore the privilege cannot be availed of, and nothing remains 
to be done but to ascertain and assess, according to the pre- 
scribed rule, the damages which they are under a legal 
liability to pay. 

This conclusion is certainly in conflict with the opinion 
expressed by the court in the case of Marks v. Watson, 2 
Amer. Law Reg. 157, cited and relied upon by the defend- 
ants. But for reasons stated in the case of Walker v. Bos- 
ton Ins. Co. (ante 603,) we think that opinion cannot be 
sustained. In another part of his opinion, in the same 
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case, it is said by Kane, J., in commenting upon the par- 
ticular circumstances in the case of Wilson v. Dickson, that 
after the right of action has once attached, it cannot be 
varied by subsequent circumstances. To this statement of 
the law we perceive no objection; and if the right is not 
varied by subsequent circumstances, the amount of damages 
to be recovered is fixed and unchangeable, and is to be 
sought in the then existing circumstances. The strict appli- 
cation of that principle to an action against the owner of a 
ship, to recover compensation for the loss, embezzlement, or 
destruction of the goods, merchandise, and property of 
freighters and other persons, necessarily leads, under the 
provisions of the statute, to a valuation of the ship and 
pending freight in the condition in which they existed at 
the moment of the tortious act or unlawful conversion. 
Applying that principle to the present case, it must be held 
that the time of the sale and actual conversion of the 
lumber to his own use by the master at Barbadoes, is to be 
taken as the period when the value of the vessel and pend- 
ing freight is to be made, to ascertain the limitation, to the 
benefit of which the defendants are entitled, and by which 
all parties are concluded. 

In the assessment of damages to be recovered by the 
plaintiffs, no deduction is to be made from the value of the 
ship on account of the subsisting incumbrance upon it, cre- 
ated by the mortgage executed by them. Their inttrest in it 
is just the same whether the mortgage is enforced, or dis- 
charged on payment by them of the debt for which it stands 
as security. In either contingency the ship is availed of 
by them to their own use, and they enjoy the full benefits of 
their ownership of it. If the mortgage is enforced and the 
right of redemption extinguished by foreclosure of the 
right of redemption, it operates to its full value towards 
the payment of their debt; otherwise, they pay the debt, 
aud the vessel is restored to them relieved from any incum- 
brance upon it. Their interest in it, either way, is the same ; 
and therefore its whole value is to be estimated in finding 
the measure or limit of their liability in that action. This 
conclusion is manifestly within the intent and meaning of 
the legislature as expressed in the statute. If ship-owners 
could limit their liability to the mere surplus value above a 
subsisting mortgage, an easy way would be found to relieve 
themselves wholly and altogether from responsibility on 
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account of the tortious acts or other misbehavior 
agents in their employment. 

This case must therefore be sent to a jury to determine 
whether the vessel was chartered to the master, and was 
manned, victualled, and navigated by him on the voyage; 
and if it was not, then to find and assess the damages for 
the plaintiffs. A new trial is accordingly ordered, but the 
trial is to be confined to these two questions. 

P. W. Chandler, and G. O. Shattuck, for the plaintiffs. 
C. W. Loring, for the defendants. 





LaurA KEENE rv. Moses KIMBALL. 


An author has at common law a property in his unpublished works, which 
he may assign, and in the enjoyment of which equity will protect his 
assignee as well as himself. This property continues until, by publica- 
tion, a right to its use has been conferred upon or dedicated to the 
public. 

The sole proprietorship of an author’s manuscript and of its incorporeal 
contents, wherever copies exist, is, independently of legislation, in him- 
self and his assigns, until he publishes it. 

An unqualified publication, such as is made by printing and offering copies 
for sale, dedicates the contents to the public, except so far as _pro- 
tection is continued by the statutes of copyright. 

But there may be a himited publication, by communication of the contents 
of the work by reading, representation, or restricted private circulation, 
which will not abridge the right of the author to the control of his 
work, any further than necessarily results from the nature and extent 
of this limited use which he has made, or allowed to be made of it. 

In the absence of legislation, when a literary proprietor has made a publi- 
cation in any mode not restricted by any condition, other persons ac- 
quire unlimited rights of republishing in any modes in which his publi- 
cation may enable them to republish. 

The representation of a dramatic work, of which the proprietor has no 
copyright, and which he had previously caused to be publicly exhibited 
for money, is no violation of any right of property, although done with- 
out license from such proprietor, and, not being done in violation of any 
contract or trust, cannot be restrained by injunction. 


Bill in equity to restrain the respondent from exhibiting 
at his theatre in Boston the play known as “ Our American 
Cousin.” 

The complainant set forth in her bill that she purchased 
a certain comedy, or dramatic composition, entitled “Our 
American Cousin,” of the author, in England; that she was 
the sole proprietor thereof, and of the manuscript thereof; 
that she had produced the said comedy at her theatre in the 
city of New York, where it had been represented, and with 
remarkable success for several months ; that the said comedy, 
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before it was thus represented, had never been publicly enact- 
ed or represented; that it had not then, and has not since 
been published or dedicated to the public at any time nor 
in any manner; that the complainant had done nothing re- 
linquishing her exclusive right thereto; that she was ad- 
vised that said comedy, never having been published, was 
not within the purview of the statutes of copyright so 
called; that the chief value of the play to the complain- 
ant consisted in having the exclusive use and possession of 
the comedy and the manuscript thereof, and the sole right 
and privilege of representing, and of selling the right and 
privilege to represent, the same ; that its popularity had been 
greatly increased by the skill and care with which it had 
been produced, and by the personal labor and attention of 
the complainant; that the respondent, the proprietor and 
manager of a place of public entertainment in Boston, 
known as the Boston Museum, well knowing all this, un- 
authorized by, and in violation of the rights of, the com- 
plainant, had openly and publicly produced and represented, 
at the said Boston Museum, the said comedy of “ Our 
American Cousin,” and threatens still to produce and repre- 
sent the same; that the comedy so produced at the Boston 
Museum was identical in all its general features of plot, 
incident, and dialogue, with the comedy of the complainant ; 
that all the scenes represented as parts of the comedy, at 
the Boston Museum, were identical with the scenes of the 
comedy as produced at the theatre of the complainant; 
that the entireness and beauty of the piece were injured by 
the omission of certain scenes, and of certain parts of other 
scenes, and that a song was introduced; but that the stage 
business, scenic arrangements, distribution of parts, and cast 
of characters and the general dialogue, with the exception of 
the alterations above mentioned, consisting of the introduction 
of a few local allusions, and the omissions before set forth, 
were identical ; that the respondent had even adopted many 
of the alterations and modifications made by the complain- 
ant in the manuscript of the comedy; that the other altera- 
tions made by him impaired the beauty of the piece, and 
were merely colorable; and that by means thereof the 
reputation of the piece was greatly injured, and the com- 
plainant’s property therein damaged. 

The bill also charged that the comedy produced and 
represented by the respondent at the Boston Museum, was 
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the same and identical with the comedy of “Our American 
Cousin,” was the same substantially, and generally identi- 
cal therewith; and was produced in palpable imitation of 
the manner in which it was produced at the theatre of the 
complainant; and the complainant upon information and 
belief charged that the respondent had sent his artists, or 
some one or more of them, or some person whom he had 
engaged to instruct them, in the proper manner of perform- 
ing said comedy, to witness its representation at the thea- 
tre of the complainant, in order that said representation 
might be copied by the artists, in the said representation, at 
the said “ Boston Museum.” 

The respondent demurred to the bill, and the case was 
heard upon the bill and demurrer. Of the very full and 
able arguments of counsel, on both sides, we have room only 
for the following points taken and cases cited. 

W. D. Booth and T. W. Clarke, for the complainant. 

I. The common-law right and property in literary pro- 
ductions, appertaining to an author and his assigns in 
unpublished works, is a clear and well-established right, 
absolute and complete until publication. heaton v. Peters, 
8 Peters, 591; Jeffries v. Boosey, 30 KE. L. & Eq. 1; 
Prince Albert v. Strange, 1 MeN. & G. 25; Bartlett v. Crit- 
tenden, 4 McLean, 300; Folsom v. oe 2 Story C. C. R. 
100 ; a v. Judd, ‘4 Duer , 379; Curtis on Copyright, 
65, 5, 82 : Duke of acd v. Shebbeare, 2 Eden, 
329 ; atm v. Stanhope, Ambler, 737; Abernethy v. 
Hutchinson, 1 Hall & Tw. 28; Millar v. Taylor, 4 Burr. 
2312. 

Il. The performance or representation of a play is not a 
publication. Macklin v. Richardson, Ambler, 694; Col- 
man Vv. Walthen, 5 T. R. 245; Malin, Rep. de Juris. tom. 
16, tit. Spectacle; Murray v. Elliston, 5 B. and Ald. 657; 
Morris v. Kelly, 1 Jac. & Walker, 481; Roberts v. Myers, 
Law Reporter, Nov. 1860; Storace v. Longman, 2 Camp. 
27; Abernethy v. Hutchinson, 1 Hall & Tw. 28. 

IIl. The unauthorized representation by the respondent 
of the complainant’s comedy was an infringement of her 
rights, which the courts of equity will restrain by an injunc- 
tion, and for which they will afford redress in damages. 
Eden on Injunctions, 190; Burke on Copyright, 42; Curtis 
on Copyright, 103, 210, et seqg.; Southey v. Sherivood, 2 Meri- 
vale, 437, and cases above cited. 
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George H. Preston and David P. Kimball for the respon- 
dent. 

I. The right of the author of a dramatic composition 
is twofold; the right to print and publish, and the right to 
act it, which are totally distinct. Macklin v. Richardson, 
Ambler, 694; Coleman v. Walthen, 5 T. R. 245; St. 3 Wm. 
IV.c. 15.; St. 5 & 6 Vict. ce. 45, $20; Act of Congress, 
Aug. 18, 1856; Roberts v. Myers, ante. 

Il. If the author exercises either of these rights, at com- 
mon law, and unprotected by statute, it is lost forever. If 
he prints and publishes his play for profit, unsecured by 
copyright, all the world may do likewise; if he acts it, or 
causes it to be acted, for profit, unprotected by statute, the 
public have full liberty to do likewise. Such printing and 
publishing, and such acting, are a dedication to the public of 
the right, in the one case to print and publish, and in the 
other to act. Bartlett v. Crittenden, 5 McLean, 32. 

Hoar, J. The argument for the complainant has limited 
the range of inquiry upon her right to maintain this bill 
within a very narrow compass. It is expressly admitted 
that she has no copyright, and can have none, in the play in 
question, and that nothing has been done by the respondent 
which is a violation of the general statute of copyright. 
Nor does the complainant profess to show herself entitled 
to any protection under the United States statute of 1856, 
ch. 169, known as the dramatic copyright act. She “ rests 
her case solely upon the common law right of property in 
a literary production.” What this common-law right is, 
and whether the case made by the bill shows a violation 
of it, are the questions for decision by the court upon the 
demurrer. 

Notwithstanding the ingenious and interesting argument 
for the respondent, derived from the principles and ideas 
of the Puritan founders of the Commonwealth, we can en- 
tertain no doubt that a dramatic composition is equally 
under the protection of law with any other literary work. 
Courts will not interfere to vindicate the claims of any 
party to the exclusive enjoyment or disposal of an immoral 
or licentious production; but the particular application 
once made of this rule of the common law, in conformity 
with the peculiar opinions, sentiments, or prejudices of one 
generation of men, will not control its application in a 
state of society where different views prevail. If our 
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ancestors prohibited all scenie exhibitions, it was because 
they regarded them as immoral and pernicious. If we do 
not so regard them, the reason ceasing, the rule ceases 
with it. 

Treating a dramatic work, therefore, as unquestionably 
the subject of a right of property, we find some principles 
very clearly settled by a long series of English and Ameri- 
ean decisions, which have been recognized by the counsel 
on both sides as lying at the foundation of this discussion. 

An author has at common law a property in his unpub- 
lished works which he may assign, and in the enjoyment of 
which equity will protect his assignee as well as himself. 
This property continues until, by publication, a right to its 
use has been conferred upon or dedicated to the public. 

The representation of a dramatic work upon the stage is 
not a publication which will deprive the author or his 
assignee of this right of property. 

While the performance of a play is not a publication 
which will prevent its proprietor from obtaining a copyright, 
or interfere with his right to resist its unauthorized publica- 
tion by another, it has been settled that a play once pub- 
lished by its author may be represented on the stage by any 
person, without infringement upon the author's riglits. And 
this is still the rule of law, except in the cases provided for 
in England by the statute of 3 Wm. [V., and subsequently 
by the statutes of 5 and 6 Vict.; and, in the United States, 
by the statute of 1856. And no case has been cited, nor 
are we aware that any exists, in England or America, in 
which the representation of a play has been restrained by 
injunction, where no copyright had been acquired, and 
where the proprietor had permitted its public representa- 
tion for money, except the case of Morris vy. Kelley, 1 Jac. 
& W. 461. That case was heard er parte by Lord Eldon, 
and the report does not show the grounds upon which the 
injunction was asked or granted. Unless it proceeded 
upon an allegation of the use of a surreptitious copy of 
the work, it seems to be impossible to reconcile it with the 
earlier cases of Coleman v. Walthen, 5 T. R. 245: or with 
the subsequent decision in Murray v. Elliston, 5 B. & Ald. 
657. In both of these cases the plaintiff was the owner of 
a copyright of the play, and yet its representation upon 
the stage was held to be no violation of his rights. 

The precise question which the case at bar presents has 
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never been determined, so far as we are aware, in any 
reported case. But it has been discussed with great learn- 
ing and ability in a recent case in the Circuit Court of the 
United States for the Eastern District of Pennsylvania, 
Laura Keene v. Wheatley § Clarke, reported in the Ameri- 
can Law Register for November, 1860 [23 Law Reporter, 
440], in which the opinion was given by Judge Cadwalader. 
The doctrine there stated, and which seems to us support- 
ed by the reasonings and analogies derived from the whole 
current of authorities, is briefly this: The sole proprietor- 
ship of an author’s manuscript, and of its incorporeal con- 
tents wherever copies exist, is, independently of legislation, 
in himself and his assigns, until he publishes it. An un- 
qualified publication, such as is made by printing and offer- 
ing copies for sale, dedicates the contents to the public, 
except so far as protection is continued by the statutes of 
copyright. But there may be a limited publication, by com- 
munication of the contents of the work by reading, repre- 
sentation, or restricted private circulation, which will not 
abridge the right of the author to the control of his work, 
any further than necessarily results from the nature and ex- 
tent of this limited use which he has made, or allowed to 
be made of it. And, in the absence of legislation, when a 
literary proprietor has made a publication in any mode, not 
restricted by any condition, other persons acquire unlimited 
rights of republishing in any modes in which his publica- 
tion may enable them to republish; so that the literary 
proprietor of an unprinted play cannot, after making or 
sanctioning its representation before an indiscriminate 
audience, maintain an objection to any such literary or 
dramatic republication by others, as they may be enabled, 
either directly or secondarily, to make from its having been 
retained in the memory of any of the audience. In other 
words, the public acquire a right to the extent of the dedi- 
cation, whether complete or partial, which the proprietor 
has made of it to the public. 

These principles sustain the demurrer to the plaintiff's 
bill. She has publicly represented the play, “ Our Ameri- 
can Cousin,” before audiences consisting of all persons who 
chose to pay the price charged for admission to her thea- 
tre. She has emploved actors to commit the various parts 
to memory; and unless they are restrained by some con- 
tract, express or implied, we can perceive no legal reason 
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why they might not repeat what they have learned, before 
different audiences, and in various places. If persons, by 
frequent attendance at her theatre, have committed to 
memory any part, or the whole of the play, they have a 
right to repeat what they heard to others. We know 
of no right of property in gestures, tones, or scenery, 
which would forbid such reproduction of them by the 
spectators, as their powers of imitation might enable them 
to accomplish. 

The counsel for the plaintiff, in their argument, have laid 
much stress upon the allegation that the defendant has 
availed himself of a surreptitious copy of the manuscript of 
the play; but there is no such allegation in the bill, and no 
such fact is admitted by the demurrer. 

It should perhaps be added, to avoid misconstruction, 
that we do not intend in this decision to intimate that there 
is any right to report, phonographically or otherwise, a lec- 
ture or other written discourse, which its author delivers be- 
fore a public audience, and which he desires again to use in 
like manner for his own profit; and to publish it without his 
consent, or to make any use of a copy thus obtained. The 
student who attends a medical lecture may have a perfect 
right to remember as much as he can, and afterwards to use 
the information thus acquired in his own medical practice, 
or to communicate it to students or classes of his own, with- 
out involving the right to commit the lecture to writing, for 
the purpose of subsequent publication in print, or by oral 
delivery. So any one of the audience at a concert or opera 
may play a tune which his ear has enabled him to catch, or 
sing a song which he has carried away in his memory, for his 
own entertainment or that of others, for compensation or 
gratuitously, while he would have no right to copy or pub- 
lish the musical composition. We found our opinion wholly 
upon the doctrine that there is nothing in the complainant’s 
bill to show that the defendant has done anything beyond 
that which the limited dedication of the plaintiff’s property 
to the public authorized him to do; and our decision goes 
no farther than to hold that the representation by the de- 
fendant of a dramatic work, of which the proprietor has no 
copyright, and which she had previously caused to be pub- 
licly represented and exhibited for money, is no violation 
of any right of property, although done without license 
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from such proprietor; and, as it does not appear to have 
been done in violation of any contract or trust, cannot be 
restrained by injunction. 

Demurrer sustained. 


James HarrsHorne, JR., ET AL. vr. SHOE AND LEATHER DEAL- 
Es’ INSURANCE COMPANY. 


A policy of insurance, by which an insurance company caused a party, 
for whom it may concern, to be insured, lost or not lost, fifteen thousand 
dollars on property on board vessel or vessels, steamboat or steamboats, 
or land carriage, at and from ports or places to ports or places —* All 
sums at risk under this policy to be indorsed hereupon, and valued at 
the sum indorsed” —-“ Premium, such per cent. as shall be written 
against each indorsement ” — is not specific enough in its terms to be a 
valid open policy, and to compel the insurers to make an indorsement 
after the goods are known to be lost. 

Such a policy is merely an inchoate contract, about which matters mate- 
rial to its consummation are to be settled by the parties before each 
indorsement, and may properly be considered a new and separate 
insurance on each successive parcel of goods as they are indorsed on 
the policy, and at a rate of premium agreed upon at the time, written 
against each indorsement. 

Evidence as to usage in respect to running policies that the premium is to 
be at the market rate cannot be admitted, where the provisions of the 
policy are such as these. 

When a policy is upon a specified kind of goods, to be brought in a cer- 
tain kind of ships, within a stated time from a certain port named, and 
with a rate of premium fixed, leaving nothing but the quantity and 
value of the goods to be declared and indorsed on the policy as invoices 
may be received, is legal in effect, as embracing any such goods as might 
be lost, and known to be lost before they were indorsed on the policy. 


Action of contract on a policy of insurance, dated Feb- 
ruary 11, 1858, whereby the defendants caused Hartshorne 
& Co., for whom it may concern, to be insured, lost or not 
lost, fifteen thousand dollars, on property on board vessel 
or vessels, steamboat or steamboats, or land carriage, at 
aud from ports or places to ports or places. “ All sums at 
risk under this policy to be indorsed hereupon, and valued 
at the sum indorsed.” “Premium, such per cent. as shall 
be written against each indorsement.”’ 

At the trial before Shaw, C. J., it appeared in evidence 
that Hartshorne & Co. were in the habit of buying goods 
for their business in Philadelphia, and shipping them thence 
by the steamers to Boston. A bill of lading was usually 
sent in advance by mail. On the 22d of March, 1858, they 
learned, by an invoice, that goods purchased by them were 
on the way, on board the steamer Palmetto. Holding 
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the policy in question open for the purpose of insuring the 
parcels of merchandise, as they from time to time were 
forwarded, they ordered the clerk in charge of such mat- 
ters to get an indorsement upon the policy at the Shoe 
and Leather Dealers’ Insurance Company's office, for the 
goods specified in the bill ($4,000). This he neglected to 
do until the following day, March 23, when news came of 
the loss of the steamer, and the Insurance Company, upon 
the receipt thereof, refused to indorse. 

The defendants contended that they were not held until, 
by indorsement of the policy, the contract was complete, 
and a verdict was rendered in their favor. 

B. F. Thomas and Avery, were counsel for the plaintiffs. 

B. R. Curtis and H. P. Curtis, for the defendants. 

The points bearing upon the question appear in the 
opinion of the eourt by — 

Dewey, J.— The contract of insurance, like other con- 
tracts, requires a legal consideration to render it valid. 
The insurer, for a premium to be paid by the insured, un- 
dertakes to indemnify against loss on property exposed to 
peril. That the insurer is not allowed to receive or retain 
a premium for insurance when no risk has attached, is 
abundantly shown by the numerous cases where such pre- 
paid premium has been recovered back by the assured. It 
must, from the nature of case, be equally true that the pay- 
ment of a premium, or a liability to pay the same, must 
always exist on the part of the assured, when the insurers 
are responsible for a risk. In those cases, where the 
amount and value of goods are known, and also the mode 
of conveyance is arranged, the matter of premium is very 
easily adjusted between the parties, the same being paid 
either in cash, or by a note payable at a future day for the 
precise amount to be paid for the risk. The money or note 
thus taken is the absolute property of the insurer, and fur- 
nishes the consideration of the risk assumed. When the 
quantity of merchandise to be forwarded is not precisely 
known, the rate of premium is definitely fixed, and the 
gross sum to be paid made to depend upon the value sub- 
sequently ascertained from the invoice. The difficulty in 
the present case arises from the peculiar terms of this 
policy. It is an open or running policy, the precise prop- 
erty to be covered by it to be ascertained and declared 
after the date of the policy, and open to the objections 
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hereinafter stated. No doubt that in reference to an open 
policy drawn in the form many such are, it would be com- 
petent for the assured to declare the subject to which the 
policy is to be applied after he had received knowledge of 
the loss. The validity of a general insurance, describing 
the articles of merchandise to be hereafter shipped on 
account of the assured, was sanctioned by the King’s 
Bench in Kewley v. Ryan, 2 H. Black. 343. The policy 
was at and from Granada to Liverpool in ship or ships 
warranted to sail before the Ist of August, 1793. It was 
said in that case by the court that the legality of a general 
insurance on goods to come in ship or ships was too well 
established both by usage and authority to be disputed. 
An insurance of this character had been sustained without 
any apparent objection in the earlier case of Henchman v. 
Offley, reported in a note to the last-cited case. In the 
latter case the policy was on goods to come in ships from 
Bengal to London, which should sail between the Ist of 
July and 3lst of December, 1780. But in neither of these 
cases were the terms of the policy such as are found in the 
case before us. That policies on goods by a ship or ships, 
to be thereafter declared, are valid, and that the party 
may be declared after a loss, seems to be assumed in Phil- 
lips In. 458. This would be a perfectly reasonable con- 
struction of such contracts as applied to goods which were 
directly the subject of the policy, and for which a premium 
had been stipulated to be paid. Take the case of a ship- 
ment of certain goods ordered by a resident of New York 
to be shipped from New Orleans, the character of the 
goods, and the mode of conveyance, and rate of premium, 
all declared in the policy, but the precise amount or value, 
on the particular ship or ships by which they were to be 
sent, unknown to the assured. In such case, the parties 
understand the insurance to cover all the goods ordered, 
and the premium agreed to be paid attaches to be for- 
warded under such order. Here is a reciprocity in the 
obligations assumed by the parties. The premium for the 
risk is paid, or agreed to be paid, and the policy attaches 
to the goods when the transportation commences. In such 
case, it may properly be held that the indorsement on the 
policy may be made of the goods forwarded after the 
knowledge of the loss has come to the assured. 

But the plaintiffs particularly rely upon the case of E. 
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Carver Co. v. Manufacturers’ Ins. Co. 6 Gray, 214, as 
decisive in their favor. To a certain extent, it certainly 
has an important bearing upon the present case. It sanc- 
tions contracts between assured and insurers, by which the 
former may in certain cases declare the application of the 
policy to goods lost after the knowledge of such loss has 
been received by him. As already previously remarked, 
there are contracts of insurance where the parties obviously 
intend this, and both parties are bound whenever the goods 
are shipped to treat them as insured goods, for which, on 
the one hand, the premium is to be paid, and on the other 
the policy is-to attach. 

When the policy is upon a specified kind of goods, to be 
brought in a certain kind of ships, within a stated time, 
from a certain port named, and with arate of premium 
fixed, leaving nothing but the quantity and value of the 
goods to be declared and indorsed on the policy as invoices 
might be received, we see no objection to giving legal 
effect to it, as embracing any such goods that might be 
lost, and known to be lost before they were indorsed on 
the policy. Such a policy would imply that all the goods 
of the kind named, shipped within the time and manner 
stated, were to be covered by the insurance, and that, as to 
all such goods, a premium would be earned, and good faith 
would require both parties to give full effect to such a 
policy. 

The case of E. Carver Co. v. Manufacturers’ Insurance 
Company had much of this character of certainty and 
definite understanding of the parties on all points material 
to the risk, and as to the rate of premium, leaving nothing 
to be done but to enter the amount of the shipment upon 
the policy from time to time, as they should come to the 
knowledge of the assured. It was definite in the following 
particulars : Ist. The character of the property to be in- 
sured was stated in the policy —“ Cotton gins and band- 
ings.” 2d. The ports from and to which they were to be 
shipped were stated, viz: at and from New York and New 
Orleans. 3d. They were to be shipped by steamers. 4th. 
The time and duration of the policy fixed “to be closed in 
twelve months, if not sooner filled.” 5th. The rate of 
premium fixed in the policy, viz: “one per cent.” Under 
such a policy it might well be held that the parties con- 
templated an insurance of all the “cotton gins and band- 
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ings” of the plaintiff that might be shipped in steamers 
from or to the ports named, to an amount not exceeding 
$25,000 during the period of twelve months from the date 
of the policy. But the policy in the present case has not 
one of these five elements: Ist. It is an insurance on 
property, and is wholly wanting in any description of the 
kind of property which is to be the subject of the risk. 2d. 
No ports are named from or to which it is to be trans- 
ported. 3d. No limitation to a particular kind of vessels, 
but extending to goods transported by steamboats, sailing 
vessels, and land carriage. 4th. No time named within 
which the policy is to be limited. 5th. No .rate of pre- 
mium fixed by the policy, the premium on the same being 
this, “ the consideration for this insurance by the assured 
at and after the rate of such per cent. as shall be written 
against each indorsement.” The policy itself demonstrates 
that the indorsement required was to be an act having the 
concurrence and sanction of both parties, as the rate of 
premium in every case of a new indorsement was to be 
such per cent. “as shal] be written against each indorse- 
ment.”” The assured surely had not the right to fix the 
rate, nor was he obliged to make an indorsement with such 
a rate of premium, however high, as the insurers might 
demand. No rate of premium being fixed, no kind of ves- 
sels to be employed stated, no ports to or from which the 
goods were to be transported, the species of merchandise 
to be shipped entirely uncertain, all show that this was an 
inchoate contract of insurance as to shipments of property 
ordered after the date of the policy, and was to be prac- 
tically a new and separate insurance on each successive 
parcel of goods as they were indorsed on the policy, and a 
rate of premium, as agreed upon, written against such in- 
dorsement. That the plaintiff so understood it, and acted 
upon the hypothesis that an indorsement was necessary to 
give effect to the policy as to new shipments, is strongly 
indicated by the course of the evidence introduced at the 
trial. One of the witnesses says, that one of the plaintiffs 
told him, on 22d March, that there were goods coming, and it 
would be necessary to get an indorsement on the policy. 
One of the plaintiffs testifies that on Monday afternoon, 
22d March, he said to the book-keeper, We have a large 
quantity of goods coming by the steamer; I do not know 
when she sails, but you must take care to have it indorsed 
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on the policy.”” Suppose the goods lost by the plaintiffs, 
and the subject of the present action had arrived in safety 
at Boston. and no indorsement of the same had ever been 
made on the policy, or any proposition to do so, would the 
plaintiff have been legally bound to pay a premium for the 
insurance thereof, the same as if an indorsement had been 
made? This would seem to be a test question as to the 
liability of the insured to make good the loss of the same, 
as in the one case there would be a consideration for the 
promise to do so, and in the other there would not. To 
make such an agreement binding, the stipulation and risk 
proposed, must be mutually understood by the parties. 
Phil. Ins. 1193. Ocean Insurance Company v. Carrington, 
3 Conn. 357. Here they were not, but matters material to 
the consummation of the contract were to be adjusted and 
agreed upon by the parties before an indorsement of new 
shipments of goods could properly be made. Without, 
therefore, at all questioning the validity of a class of cases 
of open and running policies of a more restricted character 
to which reference has been made, and where the indorse- 
ment was entered upon the policy after the knowledge of 
the loss, we are of the opinion that the present case does 
not fall within them. 

As to the question of the competency of the proposed 
evidence of usage in respect to open and running policies, 
that the premium is to be at the market rate, this evidence 
was properly rejected, first, because such usage might well 
exist as to the class of open policies which have been refer- 
red to as valid, being definite in their description of the goods, 
the mode of conveyance, the ports from and to which they 
were to be carried, and the time of transportation, and does 
not affect this case. But if the inquiry was as to a usage more 
comprehensive, it would not avail the plaintiff, as it would 
be inconsistent with the terms of the policy to give effect 
to any such usage. The provisions of this policy forbid 
this species of evidence. There are so many circumstances 
that might exist here affecting the rate of premium, that it 
could not well be adjusted by adopting any principle of 
market rate of premium. But, further, the parties here, by 
the terms of the policy, provide that the “premium shal! 
be such per cent. as shall be written against the indorse- 
ment,” excluding the idea of a previously agreed mode of 
fixing the rate, but leaving that. as we have already con- 
74 
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strued the contract to imply, to be mutually agreed by the 
parties before indorsing the risk. 

We have found very few adjudicated cases bearing upon 
the points which, we think, are material in the present case. 
The decision of the Supreme Court of Louisiana in Downie- 
ville vy. Sun Mutual Insurance Company, 12 Louisa. An. Re- 
ports, 259, upon an open and running policy, subject to 
some of the objections now urged, will be found to be in 
accordance with the views we have taken. 

Judgment for the defendants. 


Wma. T. KENNEDY v. James A. FAVOR, ET AL. 


Arrest without a warrant — Seizure of intoxicating liquors — 
Reasonable cause to suspect. 


This was an action of tort tried in the Superior Court 
for an assault and imprisonment, and also for carrying the 
plaintiff before the Police Court of Cambridge, and forcing 
him to find bail, thereby. preventing him from following his 
business, and obliging him to expend large sums of money. 
The defendants in their answer deny all the above, and jus- 
tify what was done under a due execution of their duty as 
constables of Cambridge. 

The plaintiff showed that as he was passing through Kast 
Cambridge, upon a wagon containing intoxicating liquors, 
he was arrested without a warrant, imprisoned in a watch- 
house, and taken before the Police Court by the de- 
fendants. The defendants admitted the commission of the 
acts alleged, and moved to amend their answer, so as to 
justify said acts as constables, under the authority con- 
ferred upon such officers by stat. 1855, ch. 215, § 13. The 
plaintiff objected to this on the ground that such amend- 
ment was contrary to the letter and spirit of the practice 
act, and inconsistent with the defendants’ express denial of 
the plaintiff's declaration. But the presiding judge over- 
ruled the objection and admitted the amendment. 

The plaintiff then offered to prove that he was not the 
driver of the wagon; that he had no control over the same 
or the contents thereof, and that he was riding as a pas- 
senger; that said liquors were not intended for sale, nor 
were they being illegally transported or distributed; that 
he was in no way liable to arrest, nor the liquors to seizure 
under that section. The defendants contended if they 
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acted bona fide, and had reasonable cause to suspect that 
the plaintiff was engaged in the violation of said section, 
then they were justified in making the arrest and imprison- 
ment. The presiding judge ruled that they would not be 
liable therefor in this action, if they proceeded to make a 
complaint and obtain a warrant against the plaintiff as soon 
as they could, and in the mean time kept the plaintiff 
restrained in a fit and proper place. 

The presiding judge also ruled that if the defendants 
acted maliciously, the plaintiff could not recover under this 
declaration, provided that the defendants made a complaint 
and obtained a warrant against the plaintiff, and in the 
mean time restrained him in a fit and proper place and 
manner. ‘The defendants introduced a copy of the com- 
plaint made and a warrant procured by them against the 
plaintiff some hours after the arrest. The plaintiff con- 
tended that to justify his arrest, the defendants must show 
that they also procured a warrant for the liquors seized at 
the time of the arrest, or show some legal reasons for not 
proceeding against the liquors. 

The presiding judge overruled the objection, and a ver- 
dict was returned for the defendants. 

After hearing on exceptions taken by the plaintiff, held 
as follows :— 

(1.) It is not sufficient to justify a constable or other 
officer in seizing liquor and arresting without warrant a 
party having unlawfully in his possession intoxicating 
liquors, under statute 1855, ch. 215, § 13, that he acted 
bona fide, and had reasonable cause to suspect that the party 
arrested was engaged in the violation of said section. 

(2.) The jury were not correctly instructed that the 
officers would not be liable for such arrest if they proceed- 
ed to make complaint and obtain a warrant against the 
plaintiff as soon as they could, and in the mean time kept 
the plaintiff restrained in a fit and proper manner. 

The statute 1855, ch. 215, § 13, which makes the duty of 
enforcing the penalties, does authorize either of the officers 
above named, including a constable, without warrant, to 
arrest “any person whom they may find in the act of sell- 
ing, transporting,” &e. This would limit their authority to 
arrest without warrant those persons who are found in the 
act of illegally selling, transporting, &c., and require them 
to prove the guilty intent which rendered the transporta- 
tion illegal. 
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But a subsequent clause makes it the duty of these officers 
to enforce the penalties of the law against every person 
guilty “of which they can obtain reasonable proof.” 

But reasonable proof is something more than mere rea- 
sonable cause to suspect, or technical probable cause. It 
may be any species of proof which would tend to prove the 
unlawful intent, either of the officer’s own knowledge, or 
furnished to him by others. It may be inferred from cir- 
cumstances or proved by positive evidence. Mason v. 
Lothrop, 7 Gray, 354. 

(3.) In regard to other questions raised in the report, 
and argued, the court are of opinion — 

l. That the amendment was rightly allowed. 

2. That it was no ground of action for the plaintiff that 
the defendants were actuated by malicious motives, if they 
acted within the scope of their legal authority, and that 
evidence of such malice would be immaterial. 

3. The copy of the complaint against the plaintiff was 
rightly admitted. 

4. That in this prosecution for trespass to the person, it 
is not necessary to the justification of the defendants to 
prove any proceedings, to obtain a forfeiture of the liquor. 

Exceptions sustained. 

N. St. John Green, for plaintiff. 

B. F. Butler, for defendants. 


Oscar A. WILLARD, IN Equity, v. ELIZABETH EASTHAM, ET AL. 


Liability of a married woman’s separate property — Accommoda- 
tion note — Consideration. 


This was a bill in equity, in which the complainant 
alleged that he sold his interest in a partnership to one 
Barrett, and received from Barrett, in part payment, a 
note of $700, made by the respondent, Elizabeth Eastham, 
who was at that time a married woman, and that the note 
was given to Barrett for his accommodation; that Mrs. 
Kastham was then possessed of certain real estate in her 
own right, which she held separate from her husband, and 
received the rents thereof; and that the property was 
under lease to two of the other respondents. The bill 
prayed a disclosure from the alleged lessees, and a decree 
compelling them to pay to the complainant the future rents 
and income of the real estate, until the note of Mrs. East- 
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ham should be fully paid. The respondents filed a general 
demurrer to the bill, and the cause was heard before the 
full court on bill and demurrer. 

The respondents raised various points. claiming that the 
bill did not sufficiently set forth any specific property as 
the source of a fund, which could be charged in equity for 
the debt of a married woman; which the decision of the 
court renders unnecessary to be stated. 

But the respondents further contended that it was well 
settled, both in England and in this country, that neither 
the separate estate of a married woman, nor its income, 
was in equity liable for the payment of her general debts, 
or her general engagements, unless it appeared that it was 
her intention to create a charge thereon; and the bill con- 
tained no such allegation of intention; that in regard to her 
special debts it was true it had been said that the fact that 
the debt had been contracted during the coverture, either as 
a principal, or as a surety for herself or for her husband, or 
jointly with him, seemed ordinarily to be held prima facie 
evidence to charge her separate estate, without any proof 
of a positive agreement or intention so todo. But the 
English case in which it was first held that the bond of a 
married woman, executed jointly with her husband, should 
bind her separate property, had been seriously questioned 
as an authority by English judges; that but one authority 
could be found in which her separate estate was charged 
for her own promissory note, and but one for a bill of ex- 
change accepted by her; that in the former case there was 
evidence of intention so to charge her estate, and in each 
case she herself received the proceeds of the note and of 
the bill of exchange; they were not given for the accom- 
modation of a third person, but for her own benefit; that 
no case could be found in which her separate estate was 
charged with her note given for the accommodation of an- 
other; and the court would not extend the equitable prin- 
ciple, so as to cover the note of a married woman given 
for the accommodation of a person not her husband; espe- 
cially when it appeared from the bill itself that the com- 
plainant took the note with full knowledge of its character, 
and of the situation of Mrs. Eastham’s real estate, and that 
the note constituted no charge upon it, or its income, and 
that in fact the estate alleged to be her separate estate did 
not enable her to pay the note, so that the note of Mrs. 
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Eastham was of no more validity than the note of any 
married woman not having separate estate. 

The complainant contended that a married woman who 
enjoys a separate estate, without any limitation or restric- 
tion as to her right of disposition, is regarded in equity as 
to that estate, as a femme sole; that such separate estate 
is bound in equity to discharge all her general obligations, 
whether written, verbal, or implied; that when there is no 
imposition, and & married woman voluntarily and deliber- 
ately enters into a written obligation to pay money, equity 
will bind the income of her separate real estate either by 
the contract or by appointment, to discharge such obliga- 
tion; that the act of signing, an act which implies deliber- 
ation, is sufficient evidence of such an intention to charge 
the separate estate; that the bill contained evidence of 
intention to charge her separate estate; and that the com- 
plainant took the note upon the credit of her separate 
estate. 

The court held that the income of the separate property 
of a married woman is not liable in equity for the payment 
of a note given by her for the accommodation of another 
person, for which she receives no consideration, and which 
is not expressly made by her a charge upon her separate 
property, and dismissed the bill with costs for the re- 
spondents. 

A. G. Burke, for the complainant. 

Geo. H. Preston, for the respondents. 


FrEDERIC CHARMAN rv. SAMUEL HENSHAW, ET AL. 


Evidence — Averment as to a firm name, composed of two or more 
— Practice Act. 


Action of contract. The plaintiff was described in the 
writ as of Halifax, Nova Scotia. The defendants compose 
the firm of Samuel Henshaw and Sons, of Boston. The 
plaintiff’s declaration was as follows: “And the plaintiff 
says the defendants owe him $4,753.70 for the balance 
found due to the plaintiff by the defendants on accounting 
together, and interest thereon, &c.” The defendants, in 
their answer, deny the accounting, and that they owed the 
plaintiff anything. At the trial, the plaintiff's counsel pro- 
duced a paper purporting to be an account current, ren- 
dered by defendants to the firm of « Charman & Co.,” and 
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offered evidence of the signatures of defendants. This was 
objected to by defendant’s counsel as irrelevant and inad- 
missible, as being a matter between the defendants and 
others, not parties to the record, the name of Charman & 
Co., or the connection of the plaintiff, if any, with said firm, 
nowhere appearing in the pleadings, and no account having 
been filed, and no other specification thereof save iu the 
words of the declaration. Shaw, C. J., ruled that when a 
business is carried on in the name of a firm apparently 
composed of two or more persons, the presumption is that 
there is more than one person concerned; but that this isa 
presumption of fact only, and that a slight one, and may be 
easily rebutted by proof that a sole trader thus carried on 
a separate business on his own account. It was further 
ruled that, according to the present course of pleading and 
practice in Massachusetts, as established by the Practice 
Act, where the action is not brought on a contract in writ- 
ing, it is not necessary for the plaintiff to state in his decla- 
ration that he was a sole trader doing business in the name 
of an apparent firm; and if the plaintiff did, in fact, carry 
on his own separate business in the name of Charman & 
Co., he might recover in his own name without stating that 
fact in his declaration. 

Thereupon evidence to this point was offered on both 
sides; that on the part of the plaintiff tended to show that 
the witness had known him many years, and done business 
with him in the name of Charman & Co., and that no other 
person of that firm or name had been in business at Halifax ; 
also evidence from the books of the defendants, showing 
that the account now offered, as rendered by them to the 
plaintiff, corresponded with the account as stated in the 
books, and that they had no account therein with any other 
person or firm of the name of Charman; also correspond- 
ence between the plaintiff in his own name and the 
defendants. 

The jury returned a verdict for the plaintiff, and defend- 
ants excepted. 

At the arguments before the full court, the defendants con- 
tended that the account current was not admissible, because 
of a variance between the declaration and the proof offered ; 
that if the plaintiff carried on business as an individual 
nnder the assumed name of “Charman & Co.,” and the 
defendants accounted with him concerning the transactions 
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which he had conducted under such name, with the defend- 
ants, he should have averred accordingly; that the plead- 
ings, as established by the Practice Act of 1852, are special ; 
there is no general issue; the answer is composed of single, 
distinct, and special denials of each and every cause of 
action, and of the substantial averments in support thereof 
which the defendant contests, together with one or more, 
as the case may be, special grounds of defence in the nature 
of one or more special pleas, without the common-law 
prolixity ; certainty and distinctness of averment by both 
parties in their several allegations are in an especial man- 
ner sought to be attained; that the instruction that the 
presumption of a partnership arising from the use of a name 
importing a partnership was a slight one, easily rebutted, 
was erroneous, and might have misled the jury; and that 
the ruling that the plaintiff was not obliged to aver that he 
did business as a sole trader under the name of “ Charman 
& Co.,” inasmuch as he did not declare upon a written con- 
tract, was erroneous, because the account current was 
offered, not merely as evidence, but as an accounting. by 
force of which the plaintiff had a cause of action. 

The plaintiff contended that the ordinary exceptions to 
the rule, that all the partners must join in action brought 
by them, were cases of dormant and nominal partners; 
that in these cases it is at the option of the party plaintiff 
either to join or omit the dormant or nominal partner, be- 
cause they have no real interest in the suit; that this point 
had been frequently adjudicated both in this country and 
in England; that in all these cases the question was left to 
the jury whether the alleged partner was partner in name 
only, or had an interest in the firm business; that the Prac- 
tice Act required only the substantive facts to be stated; 
and that, if the fact that the plaintiff was such sole trader 
under the firm name of Charman & Co. appear in evidence, 
it was sufficient; and that the allegation accorded with the 
fact, and there was no variance. 

The court held that the account offered in evidence by 
the plaintiff was a matter of evidence only, and need not 
have been declared on by him; and that the evidence that the 
account was settled with the plaintiff and another person was 
only prima facie, and might be rebutted by parol, and was 
rightly characterized by the Chief Justice in his instructions 
to the jury. 
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Judgment was accordingly rendered on the verdict for 
the plaintiff. 

George H. Preston, for the plaintiff. 

C. B. Goodrich, for the defendants. 


MARIANNE Morre v. Francis ALGER, ET AL. TRUSTEES. 


Conveyance from husband to wife— Adverse possession — Disseisin. 


This was a real action brought by a daughter of Cyrus 
Alger to recover a house and land in Castle Street in Bos- 
ton, of the Trustees, under the will of her father, who died 
in February, 1856. The case was heard by the full court, 
on a report of all the evidence. 

It appeared that Cyrus Alger, on the 13th of August, 
1833, made a deed of the estate to Mellish I. Motte, the 
husband of the plaintiff, but that this deed was kept by him 
in his own possession, till his death. After his death, 
Mrs. Motte went to the house of her father, found this deed 
and carried it away, and gave it to her husband; and it was 
put on record, August 12, 1856. Mr. Motte then conveyed 
the estate to his wife, by passing the title through S. H. S. 
Frothingham, and this suit was commenced by Mrs. Motte. 

The questions most discussed before the court were : — 

I. Whether a husband could thus indirectly make a con- 
veyance to his wife, so that she could maintain this action. 

Il. Whether this deed, from Cyrus Alger to Mr. Motte, 
was ever delivered. 

The plaintiff also contended that Mrs. Motte disseised 
Cyrus Alger. 

The main facts as to this disseisin are as follows :— 

In the year 1830, Cyrus Alger owned the land in ques- 
tion, and erected on it this house, for his daughter, Mrs. 
Motte to live in. In February, 1831, she with her husband 
and family occupied the house, and has ever since either 
lived in it or let it, except during the time when it was 
repaired, in the year 1854. It was generally called by her 
father, during his life, “« Marianne’s house,” or Mrs. Motte’s 
house. The record title remained in the name of Cyrus 
Alger, and he paid all the taxes on the house, and kept it 
insured in his name, till his death. All repairs of any mag- 
nitude were also done by him. In the years 1840, 1842, or 
1843, and in 1856, on several occasions Mrs. Motte urged 
her father to make a delivery of the deed. He replied, «It 
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is all right,” or, “Everything has been done that is neces- 
sary to be done,” or, “You can have it when you wish it,” or, 
“It is just as well as if it were in your possession, — it is in 
the drawer ready for use,” or by similar statements; but he 
kept the deed in his own custody. 

About three months after the house was erected and oc- 
cupied, Mr. Motte went to Mr. Alger and offered to pay him 
rent for the house, which Mr. Alger declined, saying it was 
time enough for him to pay rent when a bill was presented, 
and that he had no bill against him for rent. 

April 1, 1848, Cyrus Alger made a deed to the City of 
Boston, of a part of the demanded premises, about five feet 
wide and running the whole le gth of the lot upon Castle 
Street, for the purpose of widening the street. For this he 
received the payment from the city. In his deed to the city 
he described the house as “the dwelling-house standing on 
my land,” and the land as “other land of mine.” Mrs. 
Motte was informed by Cyrus Alger that this strip of land 
was to be taken to widen Castle Street, and assented to it. 

In 1854, Cyrus Alger made very extensive repairs and 
alterations in the house, at a cost of about $5,000, and 
among other things he moved one of the out-buildings off 
from the lot on to adjacent land which belonged to him, and 
connected it with the other building; and also inclosed a 
part of this adjacent land, to be used with the house as a 
yard. 

There was no evidence of any formal disseisin other than 
can be inferred from the above facts. It was contended for 
the defendants that the possession of Mr. Motte was in no 
sense adverse to Cyrus Alger or to his title, that it was orig- 
inally permissive, and as the facts showed no change from 
the first possession of Mr. and Mrs. Motte, the law pre- 
sumed the possession to continue to be permissive and not 
adverse. 

The court Ae/d that “ Mellish I. Motte acquired good title 
to the demanded premises by disseisin, and continued unin- 
terrupted and notorious adverse possession for twenty 
years. And the conveyance of the estate by him to Froth- 
ingham, and by Frothingham to the demandant, invested her 
with good title thereto, and she can therefore maintain this 
action.” 

H. F. Durant and R. Choate, for Marianne Motte. 

B. R. Curtis and J. G. King, for Francis Alger, et al. 
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Supreme Judicial Court of New Hampshire. December Term, 
1860. 


Coos. 
DEWEY v. STRATFORD. 
Non-resident taxes — Abatement — Assessment — Evidence. 


Taxes upon the real estate of non-residents, when not 
voluntarily paid, can only be collected by a sale of the land 
taxed, according to the provisions of the statute, such 
taxes being a charge upon the specific lands taxed, and not 
a personal charge against the non-resident owner. 

Plaintiff had paid the taxes upon certain lands in Strat- 
ford, for four years in succession, claiming to own them, 
which lands had during said term been taxed as non-resi- 
dent. Held, that he might maintain his petition in court 
for the abatement of the last year’s taxes, if properly brought 
in other respects, without other proof of title. 

In assessing taxes upon unimproved lands, it is not abso- 
lutely necessary that the selectmen should find and actually 
go upon and examine each lot separately,every year. They 
may have sufficient knowledge of the lands, from former 
examinations and other competent evidence, so that they 
may assess the taxes thereon in a given year, without actu- 
ally going upon the land. 

In the absence of proof, it will be presumed that the 
selectmen had knowledge or competent evidence of the value 
of the lands taxed, when the assessment was made. 

Upon a petition for the abatement of taxes upon certain 
lots of land which were alleged to be taxed too high, de- 
fendant offered to prove that certain other lots claimed by 
plaintiff in the same town, which were not named in his 
petition, were taxed at less than their real value, in order 
to satisfy the court that all the lands claimed by the plain- 
tiff in the town, were not, when taken together, appraised 
at an amount above their real aggregate value. Held, that 
the evidence was inadmissible. 


Merrimack. 


Foster v. THOMPSON. 
Measure of damages in covenant broken. 
In an action for the breach of the covenant of warranty 
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contained in a conveyance of land, the measure of damages 
is the consideration paid and interest for the time for 
which mesne profits can be recovered of the covenantee. 


Rockingham. 
State v. WATSON. 
Larceny — Owner parting with the possession. 
Taking goods, with intent to steal, from the owner who 


delivers them, intending to part with the possession only, 
and not absolutely to pass the property, is larceny. 


Gove v. EppinG. 
Liability of towns to indemnify selectmen. 


A town is not liable to pay its selectmen a sum which it 
has voted to pay for costs and damages sustained by them 
in resisting criminal prosecutions brought against them for 
refusing to erase names from the check list. 


JONES v. TUCKER. 
Experts. 
The rule prescribing the qualifications of experts and 
the subjects upon which they may testify, is matter of law; 
but whether a witness offered as an expert has those quali- 


fications, is a question of fact to be determined by the 
court at the trial. 


KELLY v. KELLY. 
Partition — Tenants in common. 


It is no bar to a petition for partition, that the estate, or 
a part of it, may be liable to be sold for payment of the 
debts of a former owner, by his administrator, under a 
license from the court of probate. 

A petition for partition lies between owners claiming 
under a will, whether they take as purchasers or as heirs 
of a former devisee; since coheirs are by statute tenants 
in common. 


BARTLETT v. PRESCOTT, ET AL. 
Right of way — Assignment — Pleading. 
The owner of land who has for himself and his tenants 
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and occupiers, a right of way across another’s land, may, by 
a sale of the timber on the land, transfer to the buyer 
the right to use the way for the removal of the timber. 

In pleading a right of way, it is necessary to state that 
the privilege of passing extends to his servants, or the 
justification will not extend to them. 

It must be assumed that the pleader has stated his claim 
as strongly as he can safely. 


WADLEIGH v. JANVRIN. 


Fixtures — Annexation by construction and destination — Intention — 
Trespass. 

Many articles, really chattels in themselves, are by con- 
struction or destination so annexed to the freehold as to be 
properly regarded as fixtures, or part and parcel of the 
realty. 

Whatever has thus become annexed to the realty, though 
temporarily separated therefrom for convenience in making 
repairs or otherwise, still remains a part, and passes by a 
conveyance thereof, notwithstanding the severance. 

The secret, inchoate, unexecuted intention of the owner 
of the freehold to substitute for the dissevered portions of 
a building, others of a different construction, cannot change 
their character, and convert into chattels personal, what 
would otherwise be clearly and palpably a part of the 
realty; and as against the grantee, evidence of such secret, 
inchoate, unexecuted intention of the grantor, is inadmis- 
sible to controi the facts and circumstances determined by 
the law itself, which, at the time of the conveyance, gave to 
movable objects an immovable character. 

Trespass de bonis asportatis may be maintained, for taking 
and carrying away fixtures, or the portions of a building 
temporarily dissevered therefrom. 


Strafford. 
STaTE v. OTIs. 
Repeal of statutes by implication. 


Sec. 9 of ch. 113, Rev. Sts., so far as it relates to persons 
“found drunk in any street, alley, or other public place,” 
was repealed by the provision of Sec. 9 of ch. 1658, Laws 
of 1855, concerning persons “ found in a state of intoxica- 
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tion in any highway, street, court house, town house, or 
other public building or place,” and the latter provision 
was repealed by Sec. 1 of ch. 2371, Laws of 1860, which 
provides that “no person shall be fined or imprisoned for 
drunkenness, except as a common drunkard. 


WHITEHOUSE v. HANSON, ET AL. 
Presumption — Surety — Agency. 

Presumptively the parties to a promissory note stand to 
each other in the relations in which their names appear. 
As between themselves, and as against the holder, who took 
the note with knowledge of their true relations, the 
facts may be shown for some purposes. 

To make one surety upon a note a principal as to another 
surety, it must be shown that the latter became surety at 
his request. 

One who signs a note as a surety, but without the addi- 
tion of surety to his name, and leaves it in the hands of his 
principal, does not thereby make the principal his agent to 
request others to sign as sureties for him as a principal. 


TAYLOR v. JONES. 


Intermixture of goods —Trespass ab initio — Abuse of authority — 
Excessive verdict — Amendment of ad damnum after verdict. 


If the goods of a plaintiff are so intermingled with those 
of a debtor, that in his absence, and without his identfying 
and pointing them out, it is impossible for a creditor of that 
debtor, or an officer having a writ against him, to dis- 
tinguish them from those of the debtor, both the officer and 
creditor are justified in attaching and retaining the whole 
as the property of the debtor, until the plaintiff ’s goods are 
identified and pointed out, or an offer made to identify and 
point them out; and these facts, constituting a defect in 
the plaintiff’s title, may be shown under the general issue, 
in trespass for taking the goods thus intermingled. 

If doubtful from the evidence whether his goods were 
thus intermingled, and by the fault of the plaintiff, that 
question should be submitted to the jury; and upon this 
point, it would be entirely immaterial whether the inter- 
mixture were the result of an improper agreement or 
fraudulent contrivance between the plaintiff and the debtor, 
if the goods were thus intermingled through any neglect of 
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duty or want of due care and diligence on the part of the 
plaintiff. 

Where the original taking under process of goods inter- 
mingled is rightful and justifiable, if not a conclusion of 
law from the facts proved, it is for the jury to determine, 
under proper instructions, whether or not a neglect or re- 
fusal to surrender them upon demand made, and an offer to 
point them out, and a subsequent sale thereof under the 
process, may have rendered the original taking a trespass. 

To make one who originally acted with propriety under 
legal process, liable, ab initio, for subsequent illegal acts, he 
must be shown to have grossly abused the authority under 
which he acted; such an error or mistake as a person of 
ordinary care and common intelligence might commit, will 
not amount to an abuse; but there must be such a complete 
departure from the line of duty, such an improper and il- 
legal exercise of the authority to the prejudice of another, 
such an active and wilful wrong perpetrated, as will war- 
rant the conclusion that its perpetrator intended from the 
first to do wrong, and to use his legal authority as a cover 
to his illegal conduct. 

There is no legal presumption that one partner concurs 
in the wrongful acts of another; and he is not liable there- 
for, unless they were done within the proper scope and 
business of the partnership, or were authorized or adopted 
by him. 

When the verdict is for a sum larger than the ad damnum 
in the writ, the difficulty may always be remedied by enter- 
ing a remittitur for the excess; the ad damnun may be 
amended after verdict, so as to cover it, when it is apparent 
from the declaration itself that it was left blank, or too 
small a suminserted through mistake or indavertence only ; 
and, if there has been a full and fair trial on the merits, 
which appear from the declaration itself, without any 
knowledge by either party of the defect, judgment may be 
rendered without a new trial; if it does not appear that the 
defendant had no knowledge of the defect, the amendment 
may be made, but a new trial must be granted to give him 
an opportunity to contest the enlarged demand; but, in 
actions sounding in damages only, where the plaintiff de- 
liberately estimates the injury to himself, and there is only 
a difference in judgment between the jury and himself as to 
the nature and aggravation of the injury, no amendment, 
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increasing the ad damnum to cover the verdict, will be 
allowed, and the only remedy for an excessive verdict is by 
a remittitur ; yet the court, in their discretion, may permit 
the ad damnum to be increased in any case, after a full and 
fair trial, upon the claim of an appeal, or review by the 
defendant. 


Foss v. STRACHN. 
Homestead — Estoppel — Inchoate right no bar to writ of entry. 


The grantor of the premises demanded ina writ of entry, 
is estopped at law by the covenants of his deed from set- 
ting up a right of homestead therein, as against the grantee 
and his assigns. 

The inchoate right of homestead, before the same has 
been set out and assigned, is not such an estate in the 
land wherein it exists as will bar a writ of entry therefor 
by the general owner. 


STRACHN, ET AL. v. Foss. 
Homestead — Mortgage debt — Wife and minor children. 


The grantor of premises occupied as his home, is es- 
topped by the covenants of his deed from maintaining a bill 
in equity for the assignment of a homestead to himself 
therefrom. 

The right of homestead does not exist against a mort- 
gage made to secure a debt existing prior to Jan. 1, 1852, 
or a renewal of such debt, although the mortgage be exe- 
cuted subsequent to that date. 

Upon a bill in equity brought to secure an assignment 
of a homestead from mortgaged premises, it may be shown 
to defeat the bill, that the note secured by the mortgage 
against which the homestead is claimed, although dated 
subsequently, was given in renewal of a debt existing prior 
to Jan. 1, 1852. 

During the lifetime of the husband and father, who has 
conveyed the premises occupied as the family home with 
covenants, neither his wife, nor minor children, claiming 
through and identified with him, are entitled to have a home- 
stead assigned and set out therefrom, against the covenants 
of his deed. 
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Prescott vr. Hayes. 

Officer de facto — Validity of his acts as between third persons. 

J. was duly appointed, commissioned, and qualified as a 
justice of the peace for the county of Strafford, and acted 
in that capacity for several years. He then removed his 
family from said county to the State of Maine, but he con- 
tinued in business and occupied an office in said county, and 
continued to act as a justice of the peace for said county 
occasionally during the term for which he was originally 
appointed, and as one of these acts took the acknowledg- 
ment of the deed under which the defendant claims title. 
Held, that as between third persons having an interest 
therein, his acts cannot be inquired into, he being shown to 
be an officer de facto. 


CHESWELL +. CHAPMAN. 
Trespass quare clausum — Right of Way — New assignment — Ver- 
dict on conflicting issues. 

In an action of trespass guare clausum and with teams, 
carriages, and men treading down and destroying plaintiff's 
grass, upon a certain day, evidence may be properly ad- 
mitted of several separate and distinct acts, or entries, each 
of which might alone constitute a breaking, where these 
several entries or acts of trespass are upon the same close, 
on the same day, and in pursuance of the same general pur- 
pose. 

In such an action, where the defendant pleads a right of 
way through said close, and justifies his acts under that 
right, the plaintiff may traverse the alleged right of way, 
and at the same time newly assign for other trespasses com- 
mitted extra riam. 

One general verdict may be a sufficient finding upon sev- 
eral issues, where ali the issues must necessarily be passed 
upon in order to the finding of such verdict. 

A verdict so uncertain that it cannot be clearly ascer- 
tained which of two or more material issues the jury in- 
tended to find, is bad. 

In an action of trespass guare clausum and destroying 
plaintiff’s grass, &e., the defendant had pleaded a right of 
way, and under that right had attempted to justify his acts, 
and the plaintiff had traversed the right of way, and had 
newly assigned trespasses extra vim. A general verdict 
that defendant is guilty, &c., is bad. 
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PaINE AND Buiunt v. Drew. 
Construction of statute of limitations —Comity. 


The provision of the statute of limitations that “if the 
defendant at the time the cause of action accrued or after- 
wards, was absent from and residing out of the State, the 
time of such absence shall be excluded in the computation 
of the several times before limited, for the commencement 
of personal actions,” applies to defendants who have never 
resided in the State, as well as to those who have ounce re- 
sided in it, and have removed from it. 

By the comity of States, the citizens of other States are 
allowed to sue in our courts upon the same ground on 
which our own citizens stand, and with the same rights in 
the application of the remedy that the latter possess. 

Therefore a citizen of Maine suing a citizen of Massa- 
chusetts in our courts, and the court having acquired juris- 
diction of the parties by legal service upon the defendant, 
our statute of limitations is not available as a defence in 
any other manner than as though the plaintiff was a citizen 
of this State. 


MISCELLANEOUS INTELLIGENCE. 


Tue Power or Courts or Justice OVER THE ADMISSION OF 
ArrorNeys to THE Bar.—This interesting question was a few months 
since raised in the case of the graduates of the Columbia College Law 
School, and has, after much contention, been finally put to rest by the 
recent decision of the Court of Appeals of New York. It has at different 
intervals attracted public notice, but as no entire report of the proceedings, 
including the protest of the Supreme Court and the additional argument 
thereon, has appeared, until the very able one drawn up by Theodore W. 
Dwight, of counsel, a short history of this novel controversy may not be 
unentertaining. 

The constitution of the State of New York, adopted in 1846, art. 6, § 8, 
provides that “any male citizen of the age of twenty-one years, of good 
moral character, and who possesses the requisite qualifications of learning 
and ability, shall be entitled to practise in all the courts of this State.” 
Soon after the constitution went into effect, the legislature passed an act 
(Laws 1847, ch. 280), known as the Judiciary Act, the substance of the 
seventy-fifth section of which is, that a candidate applying to be admitted 
to practise shall be examined by the justices of the Supreme Court at a 
general term; and if found qualified, the Court shall direct an order to be 
made by the clerk thereof, stating that such person has been examined and 
found to possess the qualifications required by the constitution. This was 
again followed last year by the statute of April 7, 1860, which grants to 
the trustees of Columbia College the right, upon the examination and 
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recommendation of the professors in their Law Sehool, and their law 
committee, any three of whom, being counsellors, form a quorum, to issue 
a diploma to each of the graduates of their Law School, which shall be 
evidence that he is entitled to be admitted to practise as an attorney and 
counsellor at law in all the courts of the State. No diploma, however, 
shall be sufficient evidence, unless given for a period of attendance upon 
said Law School of not less than eighteen months. 

In pursuance of these several acts and the constitutional provision, Henry 
W. Cooper, one of the members of the Senior Class in the Law School, 
presented himself to the committee named in the act for examination, and 
they, satisfied that he possessed suflicient learning and ability, as well as the 
requirements of age, citizenship, and moral character, recommended him 
for admission to the bar, to the corporation of the college, who conferred 
upon him their diploma, as evidence of his title to be admitted to practise 
as attorney and counsellor in all the courts of the State. As a basis for the 
motion to the court for admittance, the usual certificate of character and 
aflidavit of age and citizenship was filed with the clerk of the Supreme 
Court, together with the certificate of the counsellors named in the act, 
recommending him to the trustees of the college as a suitable person to 
receive their diploma, in accordance with the act of April 7, 1860, and the 
diploma of the college granted thereupon. After a hearing upon the mo- 
tion, and upon advisement, a final order was entered by direction of the 
court, denying the motion of the applicant. The decision of the court, to 
the effect that the act of April 7, 1860, was void as conflicting with the 
constitution, was based upon three grounds: first, the constitution of 1777 
gave the appointment of attorneys to the courts, without any limitation; 
that of 1822 did not allude to the subject; subsequent legislation confirmed 
this power upon the courts; and the constitution of 1846 recognized and 
conferred it upon them in terms, especially by the use of the word * admis- 
sion.” Second, as the college diploma cannot be evidence for the court, 
unless given after a period of study prescribed by the act, the rights of the 
citizen, as guaranteed by the constitution, are infringed upon. ‘The consti- 
tutional qualifications are “learning and ability,” which do not depend 
necessarily upon the time occupied in acquiring them. ‘Third, the law of 
April 7, 1860, is objectionable, because it allows the admission of persons 
who may not possess the constitutional qualifications, — such as infants and 
aliens. These may graduate at the Law School, and be admitted under the 
act. 

An appeal from this order was immediately had to the highest tribunal 
of the State, and there the appellant set forth his claim in an argument, 
which, from its unusual display of legal knowledge and patient historical 
investigation, as well as from the closeness of its logic, will render the case 
the leading precedent upon this whole subject. 

The learned counsel consumed much time in discussing the question 
whether an appeal would Jie from such an order (which had been denied, 
as a ground for quashing the proceedings), and proved conclusively under 
the maxim, uhi jus, thi remedium, that such an application as the present 
was a proceeding judicial rather than executive, and therefore appealable ; 
in which the court subsequently fully concurred. He then entered with 
great minuteness upon the vital topic at issue, the origin, rights, and powers 
of barristers and attorneys as recognized by the common law and the stat- 
utes of modern nations. Barristers and attorneys were unknown at the 
common law. In all actions, real, personal, and mixed, in order that suits 
might not multiply and increase, it was the policy of the law that both 
plaintiff and defendant should appear in court in person. The old writs 
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demanded that the parties should appear, which was always in proper per- 
son. The justices sometimes pc. poe. to act for a party in his absence, 
provided he was personally selected by such party in the presence of the 
court. But while the justices could not permit a person to appear by 
attorney, the king, by the plenitude of his prerogative, might appoint an 
attorney and give any person a right to appear in this manner. Letters 

atent would issue out of chancery, or under the privy seal, command- 
ing the justices to admit such and such an one, as attorney for another, 
in regard to the particular suit in question. The words of the royal 
command were mandamus ut admitiatis. Barristers went to the bar by 
means of authority granted by the Inns of Court; the court could not 
increase their number, unless the association saw fit, nor could they be 
created by letters patent. The statute 20 E. I. first gave the courts the 
power to provide and appoint, according to their discretion, attorneys in 
every county. Since that time parliament has continued to exercise its 
authority, increasing and diminishing the number and privileges of attor- 
neys in various ways. 

Before the revolution, the power of appointing attorneys, in New York, 
was always exercised by the governor of the colony, who commonly advised 
with the chief justice of the Supreme Court. When the State organization 
was effected by the constitution of 1777, the duty of appointing attorneys 
was vested in the courts. Constitutional and statutory changes have con- 
tinued as the legislature deemed them proper or necessary, never however 
directly controlling the discretion of the court until the enactment of the 
act of April 7, 1860. This act, it was contended, merely specifies one way 
in which the sixth article of the constitution may be carried out. 

Selden, J., in delivering the opinion of the court, supported the appel- 
lant’s position in every particular, and held, that as the power of appointing 
attorneys had been, and wholly was, in the hands of the legislature, so they 
might prescribe what requisitions seemed to them best, provided within 
constitutional limits; that the section of the constitution of 1846, already 
cited, prescribes what persons shall be admitted, if found qualified, and 
that the act of April 7 furnishes one method of ascertaining such qualifica- 
tion, namely, by a diploma of the Columbia Law School. 

Upon rendition of this judgment, a renewed application was made to the 
Supreme Court, and the motion was granted, under protest from the court 
that the appeal hac Ucen irregularly conducted and was without guthority, 
in that the case was carried up without knowledge of the court below, 
without notice to the attorney-general, and had been disposed of aiier an 
ex parte hearing. These objections elicited from the learned counsel 
another argument, tending to show the validity of the proceedings had, 
and, after final advisement, Mr. Cooper was formally admitted to practise 
in all the courts of the State. 


















France.—A singular point of law was lately submitted to the mp ye 
Court of Limoges, — namely, whether bees are to be ranged in the class of 
what the law calls “ domestic animals,” or are to be considered as “ wild 
and ferocious.” A laborer named Sauvenet, of Chenerailles, in the 
Creuse, proceeded on the 8th of October, 1859, to extract the honey from 
a bee-hive in the garden of his employer, a tax-gatherer, named Beraud. 
This irritated the bees, and they flew wildly about. At that moment a 
farmer, named Legrand, of Perpirolles, accompanied by his son, a boy of 
thirteen, came up the road in a gig, and the bees stung them and the horse 
severely. The animal in terror began prancing furiously, and the farmer 
and his son jumped from the vehicle; the boy then ran along the road, try- 
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ing to avoid the bees, but the horse, having started off, knocked him down, 
and so injured him that he died in a few hours. Legrand afterwards 
brought an action before the Civil Tribunal of Aubusson against Beraud 
and Sauvenet to obtain from them 3,000 francs as indemnity for the death 
of his son, which he said must be considered as caused by the bees. But 
the Tribunal held that bees are “ ferocious animals,” which no one can be 
expected to control, and that therefore the action could not be maintained. 
An appeal was presented to the Imperial Court of Limoges, and after long 
arguments a contrary decision was come to, the court laying down that 
bees are “ domestic animals,” and that the owner of them is responsible for 
any injury they commit. It therefore ordered that 200 francs should be 
paid to the plaintiff. 


On the 21st ult., the Tribunal of Commerce gave a decision of interest 
to travellers. An advocate of Paris, named Hubbard, had occasion in 
February last to go to Madrid on business, and he afterwards proceeded to 
Alicante to take the steamer of the Messageries Impériales for Marseilles, 
which was advertised to leave at noon of the 17th of the month. But on 
resenting himself at the office of the company in the morning of that day, 
ie learned that the steamer had left on the previous evening, and he had 
to remain six days in the town before he could get a passage to Marseilles. 
For the loss of time, the inconvenience, and the expense thus occasioned, 
he called on the Tribunal to condemn the company of the Messageries to 
pay him 2,000 francs. The company represented that it had been obliged 
suddenly to modity the times of departure in obedience to orders from the 
Minister of War, and consequently that it was not responsible. The Tri- 
bunal, however, held that the company was bound to advertise the modi- 
fication, and condemned it to pay the plaintiff 200 franes and costs. 


Costs ouT or THE Esrarr.—The recent case of Wing v. Angrave 
(30 L. J., Chy., 65), decided in the House of Lords, is an instance of the 
loss which may be sustained, in the shape of costs, by a person being named 
as “a beneficiary” in testamentary documents. 

Mr. and Mrs. Underwood, and three infant children, on the 13th of Oc- 
tober, 1853, embarked on board the Dalhousie, for Australia. The vessel 
was wrecked, and the passengers and all the crew, except one seaman, 
perished. Mr. Underwood by his will, dated 4th of October, 1853, be- 
queathed all his real and personal estate to Mr. Wing, upon trust for his 
(testator’s) wife, and in case she died in his lifetime, then upon trust for 
his children, and in case they died under age and unmarried, then to Mr. 
Wing absolutely, and he appointed his wife and Mr. Wing executors. 
Mrs. Underwood by her will, dated the same day (made in exercise of a 
power), bequeathed her real and personal estate to her husband, and in 
case he died in her lifetime, then to Mr. Wing abs»lutely, and she appoint- 
ed her husband and Mr. Wing executors. Mr. Wing proved both wills. 
There was no evidence whether Mr. or Mrs. Underwood survived the 
other. It was, no doubt, considered to be immaterial which of them was 
the survivor, as if Mr. Underwood survived his wife, then her property as 
well as his own would pass by his will to Mr. Wing absolutely (the trust 
for the children having failed by their death under twenty-one and unmar- 
ried), and if Mrs. Underwood survived her husband, then his property, as 
well as her own, would pass by her will to Mr. Wing. The law. lords held 
(dissentiente Lord Campbell, L. C.), that in the absence of evidence as to 
the survivorship, Mr. Wing was not entitled ; and they dismissed his appeal 
without costs, and refused an application that the costs should be paid out 
of the estate. : 
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NOTICES OF NEW PUBLICATIONS. 


Reports or Cases argued and determined in the Court of Queen's 
Bench and the Court of Exchequer Chamber on Error from the Court 
of Queen’s Bench. With tables of the names of the cases argued and 
cited, and the principal matters. By Tuomas Flower Eu ts, of the 
Middle Temple, Couin Biacknury, of the Inner Temple, and Fran- 
cis Exits, of the Inner Temple, Esqrs, Barristers at Law. Containing 
the cases determined in Easter Term, and Trinity Term and Vacation, 
1858, xxi. and xxii. Victoria. Edited by Henry Wuarron, Esq. 
Vol. 96, octavo, pp. xxiii.and 1145. Philadelphia: T. & J. W. Johnson 
& Co., Law Booksellers, No. 535 Chestnut Street. 1861. 


This volume of common-law reports is the latest of the Philadelphia 
series, and appears under the new title of Ellis, Blackburn, & Ellis. The 
common-law reports, embracing the adjudications of the most distinguished 
judges from the year-books down, and compiled at different times by such 
reporters as Barnewall & Adolphus, Barnewall & Cresswell, Adolphus & 
Ellis, Carrington & Paine, and others of undisputed merit, seem in all re- 
spects to have maintained their reputation in the hands of Ellis & Black- 
burn. Those gentlemen issued their first volume in 1853, the American 
edition accompanied with valuable notes by Judge Sharswood, and contin- 
ued the series to the present volume, in which Francis Ellis has associated 
his labors with their own. The publishers are giving the profession a 
library of reports well calculated to supplant the original English editions, 
in that apart from economy, the elimination of cases wholly useless to the 
American lawyer, and the addition of the decisions in our own courts, bear- 
ing in any respect upon the English law. in notes pre pared by Judge Shars- 
wood’s learned successor, Henry Wharton, will very materially facilitate the 
search for English precedents. The volume before us brings the decisions 
down to July, 1858, and contains some cases of novelty and interest. 

The case of Whitefield v. Southeastern R. R. Co. is an action of libel 
against a railway company, where a count for a malicious libel was held 
good on demurrer, on the ground that a corporation aggregate may well, 
in its corporte capacity, cause the publication of a defamatory statement 
under such circumstances as will imply malice in law. An arrest made, 
after fraudulently inducing a debtor, living abroad, to come to England, 
was regarded by the court, in Sfein v. Valkenhuysen, an abuse of process, 
and as sufficient reason for stopping the proceedings. In British Empire 
Shipping Co. v. Somes, shipwrights’ lien upon a ship repaired is limited to 
the work done, and does not extend to the use of their dock. In Jury v. 
Baker, a promissory note worded as follows, “I promise to pay J. S., or 
his order, at three months after date, the sum of 100/. as per memorandum 
of agreement, H. B.,” was held an unconditional promise to pay and nego- 
tiable, under stat. of 3 and 4 Anne c. 9. An interesting question upon 
the statute of limitations was raised in Bonomi v. Backhouse. The plain- 
tiff, owner of the reversion of an ancient messuage, sued for damage done 
by the working of certain mines on contiguous land more than six years 
before action brought, which caused the earth, necessary to the support of 
his house, subsequently to give way. ‘Lhe defendant maintained that the 
damnum and injuria must concur to confer a right of action, and received 
judgment in his favor in the Queen’s Bench. This decision was reversed 
in the Exchequer Chamber. The court there say, “ we cannot but ob- 
serve that a construction of a statute of limitations, which would deprive a 
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man of redress after the expiration of six years, when the act causing the 
damage was unknown to him, and when in very many instances he would 
be in inevitable i ignorance of it, would be harsh and contrary to ordinary 
principles of 'aw.”| In Hall v. Wright, a plea in an action for breach of 
promise of marriage, averring that the defendant was in a consumption, 
was considered bad, as not implying that either the nuptial ceremonies, or 
the procreation of children, would be dangerous to life. The case of 
Watson v. McLean decides that, where an oflicer, in execution of a ca. sa., 
put his hand into the debtor's house through an opening made by a pane 
having been broken, but not by the officer, and touc ‘hed the debtor who 
was inside, saying, * You are my prisoner,” and then broke open the door 
and secured him, the arrest was legal and the breaking justifiable. The 
somewhat vexed question of implied warranty of unse aworthiness i in time 
~ ies was discussed with great difference of opinion in Thompson, et al. 
v. Hopper. It appeared that the plaintiffs sent their ship to sea in an un- 
seaworthy condition and caused her to anchor in the ofling in that state. 
Whilst there she encountered a storm and was driven ashore. The evi- 
dence showed that the immediate cause of her destruction was not owing 
to her unfit condition. The justices of the Queen’s Bench were unanimous 
that the insurers were discharged from liability, if the acts of the plaintiffs 
oevcasioned the loss, even th ough they were not the immediate cause. But 
a majority of the Exchequer Chamber reversed the decision, holding that 
the plaintiffs knowingly sending the ship to sea in an unfit condition 
would not affect the defendant’s liability, if it was not the immediate cause 
of the accident. From this it seems, that unless the implied warranty of 
unseaworthiness is to be considered entirely and absolutely inapplicable to 
time poligies, the language of the court carries the doctrine of proximate 
causes very far. It should be added, however, that Crompton, J. and 
Cockburn, C. J. concurred in the reversal on a point of pleading merely. 
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Name solvent. tesidence. - . Name of Judge. 
Name of Insolvent Residence of Proceedings Name of Judg 








1861. Returned by 
Allen, Austin E. Winchendon, Jan. 3, Henry Chapin. 
Allison, Joseph J. Roxbury, . 8, George White. 
Austin, William W. Boston, 2, Isaac Ames. 
Babbitt, Edward 8. (1) Boston, 10, Isaac Ames. 
Barnes, Francis G. (2) Waltham, 10, Wm. A. Richardson. 
Barnes, George H. (2 Brighton, 10, Wm. A. Richardson. 
Barnes, Gillam (2) Waltham, 10, Wm. A. Richardson. 
Bartlett, Jonas Worcester, 5, Henry Chapin. 
Bartlett, Nathaniel Natick, 19, Wm. A. Richardson. 
Beal, William L. (3) Boston. 23, Isaac Ames. 
Bean, James W. Winchester, 3, Wm. A. Richardson. 
Blanchard, Charles H. (4) Brighton, ¥ 10, Wm. A. Richardson. 
Blanchard, Isaac L Weymouth, é 17, George White. 
Blanchard, Junius M.(5) | N. Bridgewater, ‘ 15, William H. Wood. 
Borden, Charles J. (6) Somerville, 10, Isaac Ames. 
Briggs, Walter D. (1) Boston, 10, Isaac Ames. 
Brigham, Alfred M. Natick, “ 17, Wm. A. Richardson. 
Caldwell, Jonathan J Roxbury, Dec. 1, 1860, | George White. 
Caswell, Charles S.(7) Boston, Jan. 25, 1861,, George White. 
Chamberlin, Hammon Boston, “ 8, Isaac Ames. 
Clapp, Sheldon R. Southampton, 18, Samuel F. Lyman. 
Clark, Sidney b. Newton, 5, Wm. A. Richardson 
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Name of Insolvent. Residence. lof. reondnnes Name of Judge. 
| 1861. Returned by 
Clarke, Charles (8) | Boston, Jan. 22. Isaac Ames. 
Copeland, Charles F. (9) | Roxbury, “ 3, Isaac Ames. 
Donaldson, Alexander (7)| Dorchester, = 25, George White. 
Eldridge, Charles W. (10) | Boston, “ 10, Isaac Ames. 
Farwell, Isaac, Jr. (1i) Boston, | . 14, Isaac Ames. 
Fletcher, J. Edwin (8) | Boston, 22, Isaac Ames. 
Fowle, Seth W. (3) | Brookline, 23, Isaac Ames. 
Furber, Edwin P. | Boston, | 10, Isaac Ames, 
Furbush, Milo Melrose, : 28, | Wm. A. Richardson. 
Galvin, Daniel | Milford, . 14, Henry Chapin. 
Gates, Thomas | Worcester, y 8, Henry Chapin. 
Gilson, Joseph s (4) | Charlestown, | ¢ 11, Wm. A. Richardson. 
Gleason, Amos N. (12) | Lunenburg, 6 30, Henry Chapin. 
Goddard, Luther D. | Worcester, ‘ 14, Henry Chapin. 
Goodrich, Charles A. (12) | Lunenburg, 30, Henry Chapin. 
Gireeley, Noah | Cambridge, 6 1, Wm. A. Richardson. 
Green, Henry T. _ Boston, “ 7, | Isaac Ames. 
Griffin, George H. | Cambridge, se 2, Wm.A. Richardson. 
Harmon, Alpheus K. (5) | N. Bridgewater, “ 15, Wm. H. Wood. 
Hatch, John | South Reading, 1, Wm. A. Richardson. 
Hayward, ee | N. Bridgewater, é 15, | Wm. H. Wood. 
Hemenway bert | Barre, 19, | Henry Chapin. | 
Heustis, Simeon B. | Boston, 15, | Isaac Ames. U 
Hosmer, Charles L.(13) | Natick, és 21, | Wm. A. Richardson. 
Howard, Benjamin C.(16) Newton, « 19, Wm. A. Richardson. 
Hubbard, Edmund | Huntington, * 22, | Samuel F. Lyman. 
Hull, Sandford W. Charlestown, ‘ 29, Wm. A. Richardson. . 
Jones, George E. | Boston, as 16, Isaac Ames. i 
Kenney, Elisha | Brighton, * 28, | Wm. A. Richardson. 
Lanz, Garrett A. | Boston, 24, = Isaac Ames. 
Mc Lauglin, Lawrence Boston, “ 3, | Isaac Ames. 
Newell, Charles 8. (4) Boston, $s 23, Isaac Ames. 
Noyes. Benjamin 8 Roxbury, “ 31, | George White. ; 
Page, William (1) Cambridge, 10, | Isaac Ames. ’ 
Parker, Daniel (15) | Dorchester, ‘ 14, George White. 
Partridge, George A. (15) | Abington, « 14, George White. : 
Richardson Jerome A. (16), Boston, 19, | Wm. A. Richardson. 4 
Roberts, Charlotte A. | Boston, " 30, | Isaac Ames. 
Roberts, Edward F. Boston, ¢ 30, Isaac Ames. 
Rook, Charles (11) | Malden, ‘ 14, | Isaac Ames. ] 
Rust, William A. (9) ' Boston, ‘ 3, | Isaac Ames. 
Sawyer, Oliver T. | Boston, ss 25, | Isaac Ames. 
Silvester, Albert H. | Dorchester, * 5, | George White. 
Simpson, John | Lowell, on 10, | Wm. A. Richardson. 
Smith, William Boston, 2, Isaac Ames. 
Souther, Emery Boston, ‘ 31, Isaac Ames. 
Sturtevant, Josiah D.(14) West Roxbury, . 23, Isaac Ames. 
Thayer, Daniel T. Blackstone, “ 10, Henry Chapin. 
Thayer, William W.(10) | West Roxbury, 10, Isaac Ames. 
Walcott, Samuel (13) Natick, ‘ 21. Wm. A. Richardson. 
Wentworth, George 8S. (6) Boston, 10, =‘ Isaac Ames. 
White, Charles Middleboro’, 15, Wm. H. Wood. 
White, Horace D. Boston, 31, Isaac Ames. 
Whiteley, Edward Cambridge, 2, Wm. A.Richardson. 
Firas, &c. 
(1) Page, Briggs, & Babbitt; (2)G. Barnes & Sons; (3) Seth W. Fowle & Co.; ey 
Blanchard, Gilson, & Co.; (5) Harmon, Hayward, & Co.; (6) Borden & Wentwort 
(7) Donaldson & Caswell; (8) Fletcher, Clark, & Co.; (9) Rust & € opeland; (10) Thayer 
& Eldridge; (11) Charles Rook & Co. ; (12) Goodrich ‘x Gleason ; (13) Samuel Walcott & 
Co.; (14) Sturtevant, Newell & Co.; (15) Daniel Parker & Co. : (16) B.C. Howard & Co 
f 








